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CHAPTER 108 Hiring and Termination
Whois responsible for hiringecity employees?

The type of &ty will determine who is responsible fohiring city employees. Generally,
in a general law citythe city council is thefina hiring authority.* In a Type A genera law
city, most city employees are appointed or hired by the city courcil.? However, for
employees who are not city fofficers,0 as listed in Sedion 22.0710f the Local Government
Codeg, the city council is authorized to delegate initia hiring authority to the mayor or the
city manager or any other city official. For city employees in Type A cities that are also
city officers, suchas the city secretary or city treasurer, the city courcil is the hiring
authority.® (The mayor appointsonly when there is a vacancy in the foffice, &ubjct to the
city courci | d@rfirmation undr Sedion 22.010 of the Locd Government Code). For
nepotism purposes, a@ype A city council has final hiring authority for all officers and
employees, even if the city has delegated initiaingi authority to an individual under
Chapter 22 of the Local Government Code.

In a Type B general law city, Sedion 23.0510f the Local Government Cods#tates that the
board of adermen, sometimescdled the city council, appoints city officers. The
commission (governing body) of a Type C generd law city appoints or hires all city
officers and employees under Sedion 24.051 of the Locd Government Cock.

If a genera law city has adopted the Chapter 25 city managr form of government
through petition and election, the city courcil or commission is required to hire a city
manager.® A general law city courcil or commission must adopt a hiring policy by
ordinance for each office and employee as required by Sedion 25.051 of the Local
Government Code. This policy could includegranting primay hiring authority to the city
manager.

The hiring authority in a home rule city is normaly determined by the city charter.

Section 26.0410f the Local Government Codgves a homeule city the authority to crede
offices and to hire individuals to fill the created positions.If the city charter does not state
how a city officer or employee is appoinied or hired, then the city may adopt an ordinance
or hiring policy that is consistentwith the charter statinghow employees and offi cers will

be hired. The charter, ordinance, or policy may give the city courcil hiring autharity, or may
delegate it to a city manager, department head, or whichever officer or employee the clarter
or policy states.

Do | haveto postnotice of or advertisea city job openirg?

No state or federal law requires a city to post or advertise a job opening, but most
attorneys recommend posting job openings for most positions. An applicant, or potentia
applicant, who is not hired, may bring a charge of disaimination or a lawsuit against the
city based on a clam of disaimination. lllegal discrimination in hiring includesnot hiring

! Tex. Loc. Govér CoDE chs 22, 23, & 24.
21d.
®1d.
*1d.



sameoneon the basis of race religion, gender, and other factors outlinedin Title VII of the
federa Civil Rights Act and the Texas Commision on Human Rights Act (TCHRA) found
in Chapter 21 of the Labor Code.® Under both Title VII and TCHRA, adions by a city that
are not purposely disaiminatay can be an issue if their impad on the hiring process
means that persons of a certain race, gender, religion or otherproteded classare kept out
of the hiring process® Not posting a job or posting itin a limited area can be evidenceof
disaimination if the applicant can show that only certain applicants were interviewed and
that theapplicants ae not the protected class’ Failing to posta job is not enowh for a
disaimination claim by itself, but postinga job may be evidence in acityd srgument that
its hiring pradices arenondigriminatory.

A cityds hiring practice of merely advertisin
merely by word of mouth, for example, may be usedwdence of discriminatory intent if a

claim is filed against the city. To avoid a discrimination claim, an employer should advertise a
job opening so that it reaches a large csegion of the population. Advertising in a general
circulation newspapeaand on the internet are good examples of places to post a job opening.
Posting jobs internally that are promotional opportunities for current employees is usually a
good idea and accepted as proper as long as it is pursuant to a consistent policysd.dbing

a city does not have a hiring policy, including a policy regarding the advertisement of a job
opening, the city should seriously consider adopting one. Before advertising a job vacancy, an
employer should ensure it contains a written job descriptltat provides objective
gualifications and responsibilities necessary to perform the job.

Any job postingor notice shouldbe devoid of any reference to sex, race, national origin, age
or any other protected class. It should aso include those qualific ations that are required
by the positionor, if qualifi cations are preferred but not required, the job posing should
make that clear. The Equal Employment Oppatunity Commission (EEOQ), the federa
agency that investjates and enforces employment disaimination, has assistedin liti gation
where an employer had included qualifi cations that it later did not require the employed
applicant to meet thereby denying a job to a minority applicant that did meet the
qualifi cations® Also, state lav males it an unlavful employment pradice to include
disaiminatay preferences in job postirgs where the preference is based on race color,
disabili ty, reli gion, sex, national origin, or age.?

If a city chooss to advertise a position, advertising in a genera circulation newspaper or
internet classifieds are good examples of places to post a job opening. Posting jobs
internaly that are promotionaloppatunities for current employees is usualy a goodideaand
acceted as proper so longas it is purdiant to a consistentpolicy of doing so. The Texas
Municipal League offers a free job posting site for city members which can be found at
http://www.tml.org/carercenter. The State of Texas also has a job postingsite at
www.workintexas.cam.

By taking the time to adopt a hiring policy and to advertise a job opening to a wide range of

®Seed2 U.SC. § 2000e et seq.; TEX. LAB. CoDE Ch. 21.

® Seeid. § 2000e2(a); Griggsv. Duke Power Co., 401 U.S.424, 430 (1971).

! Pourcy v. Prudential Ins. Co. of Am., 668 F.2d 795 (5". Cir. (Tex.) 1982)

8 Autry v. Fort Bend Independent School District, 704 F.3d 344 (5" Cir. (Tex.) 2013).

9 Tex. LAB. CODE § 21.059.
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people, an employer increases its chance of hiring the best qualified person for time job.
addition, an employer may avoid a discrimination claim or lawsuit.

What is digrimination in hiring?

Federa and state laws, and sometimesloca ordinarces, prohibit hiring practices that
disaiminate on the grounds of age, disability, race color, religion, sex, pregnancy,
citizenship, union adivity, military service, or national origin'® (a thoraugh description of
antidisaimination laws that can be implicaed in hiring, including Americans with
Disabilities Act, Age Discaimination in Employment Act, Pregnancy Discrimination Act,
Title VII, and more can be found in other chapters of this manwl). State and federa
enforcementagencies, such as the Texas Workforce Commi s s iCiwilnRigists Division and
the federal Equal Employment Oppaunity Commission(EEOC) invesigate whetheran
employerds recruitment is wide enough to attract a diverse group of candidates.*! The
EEOC provideseducaional maerials for employers to help them compy with federal
law, but also has the authority to invesigate any claim made against an employer and
enforce theselaws against an employer, including a city, if it finds a violation. Because the
EEOC is an integral part of the diseimination claim process and has authority over each
city as an employer, following the EEDC 6 guidance is helpful for a city as employer
to avoid disaimination claims. EEOC describes its view on disaimination in hiring on
its website at http://www.eeoc.gov/laws/pradices/index.cfm.

The Texas Workforce Commission, the Texas countegpart to the EEOC, also provides
guidarce on hiring and other employment issues based on stateand federal law and cases
that may be usdul to cities. More information about discimination @n befound at both
Www.eeoc.gov and www.twc.state. . us.

Should a city adopt &iring policy?

A hiring policy is notrequired by stateor federal law, butadoping avalid, nondisriminatory
hiring policy can provide evidence of nondisriminatory hiring pradices if a charge of
discrimination is filed by an unsiccessful applicant. Thesepolicies arehelpful becaise they
can regulate the process thatead hiring authority within the city goes thiough to hire
employees. If the pocess is followed by the city council or hiring authority and the polcy is
nondisciminatory, then thecity can present the proaess as evicence that it did not
discariminate on the lasis of race, religion, gender, or other protected classas prohibied by
federal law.

Can acity require an applicant for employment takedaug testbefore hiring the applican®

The Supreme Court has upheld the random drug testing of employees in safety sensitive
positions andthe drug testing of employees upon adequate individualized suspicion of
wrongdoing However, afederalappellatecourt foundthat a city policy on drug testings a
condition of a job offerwas unconstitutional as applied to a candidate for a library page
positionbecause the city did not demonstrate a special need to screen the prospective page for

10 See,eg., 41 U.SC. 82000e; TEX. LAB. CoDE Ch. 21.
1 http://www.eeocgov/eeoc/eforcement/index.cfm;_http://www.twc.statetx. us/'crdhow-sukmit-
employment- discrimination-complaint.html.
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drugs ** No similar caseshave been brought in the Fifth Circuit, which governs Texas,
however based on th8upreme Court cases thhave approved random drug testing of
employees who arm safetysensitive positios do not differentiate between applicants and
employees. As such,the best practicas to drug test onlyapplicants for safety or security
sensitive positiors after ajob offer is made but bdore the applicant takes the positiort® City
personnel should consult with their city attorney if consideang pre-employmentdrug
testing of applicants for employment.

What can a city ask about prior éminal activityon a job applicatioror in an interview?

At most, a city may ask about convictions, but should not ask about arrests.
Discrimination charges based on asking about arrest rather than conviction has been
upheld by the Equal Employment Oppatunity Commissionwho investgates and enforces
such claims as having a dispaate impact on minority applicants™* The analysis is that
arrests shouldnot be usedto show guilt of certain crimesor adivities that could affed oned s
ability to perform a particular position, and that there may be larger effed on minority
applicantsif arrestsare taken into account.

Many municipalitieshave adopted ordinances restrictthgrequiremenof information about

a potentiakriemprnalyebaskground and an empl oye
information. The City of Austin adopted a Fair Chance Hiring i@ashcein March of 2016

that states that an employer with fifteen or more employees in the City of Austin may not: 1)

publish or cause to be published information about a job that states or implies that an
individual s cri minal hthe sntivaduay from considerationifar a | | y d |
the job; 2) solicit or otherwise inquire about the criminal history of an individual in an
application for a job; 3) solicit criminal history information about an individual or consider an

i ndi vi dual 0y untesstharemplayér has first imade a conditional employment

offer to the individual; 4) refuse to consider employing an individual who submits an
application for a job because the individual did not provide criminal history information

before the individal received a conditional employment offer; and 5) refuse to hire, promote

or revoke an offer of employment or promoti on
unless the employer has a good faith belief that the individual is unsuallee jobbased

on an individualized assessment of the individ
Under the ordinance, an empl oyer who wuses a
employment or a promotion must inform the individual in writing that the decision to deny
empbyment or a promotion was based on the indivdwl cr i mi nal history. (
guestions about an applicantdés cri minal histor
is extended.

If acity believes a conviction could be usdul in determining whether an individual can
perform job duties well, a city should ask about not only convictions but also shouldask
about guilty or no contestpleas to get a more complete picture. The Texas Workforce
Commissionhas provided an example question for crimina histay inquiries: fiDuring the

242 U.SC.A. § 12114; Lanier v. City of Woodburn, 518 F. 3d 1147 (9" Cir. 2008).
13
Id.
14 See, e.ghttp://www.eeoc.gov/eeoc/newsroom/releasidlll 2a.cfm
15 City of Austin, Texas: Code of Ordinances §&1
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past (ill in the numbe) yeas, have you ever been convicted of, or have you pled guilty or no
contest to,a felony offense?If yes, please explain in the space below. (Answering fiyeso to
this question will not autometicdly bar you from employment unless applicable law
requires such act i o n . dvaid aTdisaiminationin-hiring claim, the city that uses
conviction information to make hiringdedsions shouldensurethat any informaion usedto
make a hiring deasion is related to thejob duties

Can a personrelated toa councilmember or mayor behired bythe city?

State nepotism law staes that a city may not hire an individual who is related within a
prohibited degree to the cityd inal hiring authority.*® The final hiring authority is the
city courcil in generd law cities, but could be the city council, city managr, or a
department heal in a home rulecity. Also, in a Chapter 25 city managr city, the safest
courseof action is to treat the city manaer and the city courcil both as fina hiring
authorities for purposes of nepotism. This difference in hiring authority exists becaise a
general law city could always change any delegation of hiring authority, making it aways
the fina hiring authority. In contrast, a hiring authority appointed by charter could only be
changed by election under Chapter9 of the Locd Government Cock.

The prohibited degree is within three degrees by blood or two degrees by marriage.’’
Hiring someonewho is related to a courcilmember within the prohibited degree is not
alowed, even if the related courcilmember abstains fom votng on their employment or
appointment'®

It is permissibleto have an employee related to a member of the city council if the individual
has been working for the city a certain amount of time (six months or a yea depending
on the sitwtion) before the related courcilmember is appoined or elected to office.!® A
home rule charter, city ordinance, or other city policy can bemorerestrictive han stte law.

Can anemployee work more than one job within the city?

Your personnel policy will ultimately determine if an employee is allowed to hold more than
one paid position within the city. There is no law that prevents an employee from holding two
distinct positionseach at a different rate of pay, excluding those restricted due to nepotism or
conflict of interest concerns. It is also possible for an employee to work for the city and hold
another job for which the city would be considered a joint employer, suchadsveorked
through a subcontractor or temp staffing agency. Be aware that all hours worked in either
scenario count toward the 4@ur per week limit for noexempt employees, and the city
must pay overtime for any additional hours. A city and employeeeaah an agreement in
advance as to how both the regular rate of pay and overtime are calculated.

®Tex. Govdt Code ch. 573.
Y TEX. GOV6r CODE § 573002.

181d. § 573.041.

191d. § 573.062.



Can | terminate this employee?

Cities often struggle with the question of when and how to fire a poor performing employee.
Even though JdWwexds® iesnphoymant state, wher e
nondiscriminatory reason, many federal and state laws protect employees.|aviesEten
prohibit a city from firing an employee for fear of litigation for discrimination. Sometimes it
seems that there are some people you just
times supervisors hold back on firing an employeeear bf a lawsuit. They ask themselves,

AHow can | safely fire a poor performer who
it

a workerdés compensation c¢claim?06 The theal
individual can sue the city for disimination or the violation of some right. However, there are
a number of steps you can take to minimize the risks associated with terminating an employee.
The following provides some basic information to consider prior to terminating an employee:

an

ca

0s
y

n

(a) Employmentatwi | | : First, det er mi ae | whoe tohre rw hteht eh eer

employee has a contract, a collective bargaining agreement, or is subject to civil service.
Cities should also review ordinances, resolutions, charters and other docasénése

have been found to sometimes create an employment contract as well. Also, the Local
Government Code puts some limitations on Type A cities on how they can terminate
certain employees who are also officers. If one of these issues arises tpeoctdtre
outlined by these items should be followed.

(b) Documentation: Make a paper trail. This is one of the most important items involved in
terminating an individual. Usually employees are not terminated for-timmpeoffense, but

for poor performance based on violations of personnel policies. Ideallyg wiérbe
objective documentation detailing what performance measures the employee has not met or
personnel policies she has violated. Written documentation that shows that the employee
was informed of the problem and is signed by the employee is ofterEbes if there is a
possible discrimination claim based on some characteristic of the employee, this kind of
documentation is good evidence if sued. Also, if an employee is aware of problems he may
be less likely to take action against the city whenshdisciplined or terminated because it

will be less of a surprise. Finally, keep in mind that there are special documentation
requirements for police officers.

(c) Consistency: Ensure that similadituated employees are treated the same. If one
person m the city library is late everyday and is never disciplined and another person is
terminated for being late, that is a recipe for a discrimination claim. Keep an eye on how
every employee is treated and ensure that your personnel policies and digpcqugatures

lend themselves to objectivity and consistency. However, there could be a rational basis for
treating some employees differently if they are in different departments or have different
duties.

(d) Discrimination and Retaliation: Are there anyitagate claims that the employee or
applicant could make? Could an injured employee make a claim under the Family Medical

Leave Act, the Americans with Disabilities

of another protected class? Look at the abaats plus USERRA, the Texas
Whistleblowers Act, the Age Discrimination in Employment Act, and other state and
federal laws before taking action. Also, keep in mind that the Equal Employment
Opportunity Commission, who is the first handler of discriminatbarges in most cases,
has started sending discrimination charges to cities and other emplogtestognic mail.



A bill from the 2013 legislative session changed the process that a city can use to terminate
individuals who are contractual employe€kis process affects all contractual employees, but
can have a special effect on city managers. House Bill 483 by Representative Aycock
prohibits a city from paying more than the contracted amount to a current employee or a
terminated employee unless thigychas an open public meeting regarding the matter and
statesat the hearing why the payment is being made, the exact amount, and the source of the
payment.

In addition, if a city is a member of the TML Intergovernmental Risk Pool, it is recommended
tha it contact the fACall b &655belretdkinganyFmajoe 0 pr ogr
action.

Can we terminate an employee if the employee is on workers compensation deastber
injury leave?

When an employee is injured on the job, the city wdwdde three main legal concerns:

wor kersd compensation, the Americans with Dise:¢
Leave Act (FMLA). First, if the employee qualifies for FMLA and has a serious medical

condition that warrants time off, the city neetts give the individual these beneffts.

However, a city policy <could require that F N
concurrently’* The next issue involves when the employee wants to return to work or is
released by his doctor with some limitatiorfs. It he doct or s note indica

the city must determine if the individual can perform the essential functions of the job. If the
individual cannot perform the essential functions of the job, the city must then determine if

there is a reasale accommodation under the ADA that would enable the employee to

perform her job without being an undue burden on theZ?titf.the city decides that no

reasonable accommodation can be provided and the individual must be let go, then the city

needs to esure that it has appropriate documentation of this fact since the individual could

have a c¢claim under workersd6 compensation or u
FMLA and ADA sections of this manual.

Rights under the ADA, FMLA, and state workersmpensation law could be a factor in
litigation if an employee is terminated after exercising these rights. This type of disciplinary
action should be discussed with local counsel before taking place.

Can a city terminate an employee who applies pablic office or otherwise participates in
political matters?

An employee cannot be disciplined for running for public office under state law. However, if

an employeebs position is funded by feder al g
runningin partisan elections under the federal Hatch Act. Also, if the individual is elected,

they may have to quit their city job because of dual office holding restrictions that prohibit an
individual from holding two paid public offices at the same time @abse the two positions

are incompatible. Other than candidacy, Texas courts generally allow cities to impose
reasonable restrictions on political speech engaged in by its employees. For instance, the City

2029 U.SC. §2601-2654.
2129 C.FR. §825.702(d)(2).
2242 U.S.C. §§12101-12117.



of Dallas Charter contained numerous politicdhaty restrictions, including but not limited
to the following:

(a) No city employee may publicly endorse a candidate for city council;

(b) No employee may contribute to a city council campaign;

(c) No employee may wear city council campaign literataneak or in city uniform;

(d) No employee may circulate petitions for city council candidates, although he may sign
such petitions.

The Fifth Circuit held that prohibiting an employee from publicly endorsing a candidate was
unconstitutional. However, ¢hadditional restrictions were not an infringement on First
Amendment rights. Prohibiting political activity while on duty is proper, being reasonably
necessary to the conduct of city business. However, in Villejo v. City of San Antonio, the
courtheldthht a cityodos directive barring employees |
Ai ssueo or Ameasur eo rel ated el ection regard
Amendment rights.



CHAPTER 206 Independent Contractors
What isthe difference between an independent contractor and anemployee?

This is one of the most frequent employment law questions received by the TML legal
department. It is aso one of the mostcomplicated. Simply calling a person doing work for
the city an findependent contract o isdnot enough to make a worker an independent
contractor. While federal and state statutes frequently define the term findependent
contractor, mostof the guidance needed to ansver this questiorcomesfrom court opinions.

Generaly, an indgoendent contador is hired for aspexific job, paida specific amount,and is
not supevised or directed as to how that job is performed. In contrast, an fiemployeeo is
normally hired to perform a list of duties, is paid by the hour or by salary, and his or her
work is directedand survised by the employer.

More speifi cally, federal courts examine five factors to determine staus: (1) the degree
of control exercised by the aleged employer; (2) the extent of the relative investrents
of the waker and the alleged employer; (3) the degree to which the workeré ®ppatunity
for profit or lossis determined by the al eged employer; (4) the skill and initi ative required in
performing the job; and (5) the permanency of the relationshipd® The Supreme Court of
Texas has taken a simibr view.?* Another clue that an independent contractor is
misclassified is if the individual is performing work that is or was traditionaly done by
regular employees of he city.

The Department of Labor has a misclassificetion initiative where it is focusing on
finding misclassified independent contractors and penalizing employers.*® As part of this
focus, the Department of Labor has isswed guidance on independent contractors versus
employees that staks thatthe ultimate issueis whether an personis economcaly dependent
on the employer or not?®®  The other isstes the DOL Administrator addresses in this
deermination incluce:

(a) Isthework an integral part of theemployer's business?

(b) Does theworker's managria skill affect heropportunity for profit or loss?

(c) How does theworker's relative investment compare to theemployer's invesmen?
(d) Does thework performed equire special skill and initiative?

(e) Is therdationship betwen theworker and theemployer permanent or incefinite?
(f) What is the ratureand degree of the employer's control? 2’

Thedocumentalso includes examples.

% Hopkins. v. Cornerstone Ameria., 545 F.3d 338, 343 (5th Cir. 2008. Seealso Herman v. ExpressSixty-Minutes
Delivery Serv.,Inc., 161 F.3d 299, 303 (5" Cir. 1998).
24 | imestone ProductsDistribution, Inc. v. McNamara, 71 SW.3d 308 (Tex. 2002) (holding thatthe appropriate
testbetween anindependent contractorand anemployeeis the firight to control  tiest).
% http://www.dol.gov/whd/workers/misclassification/
®Department of Labor Admiln(uly15r2815)avadableat nt er pret ati on 201F¢
gttp:llwww.dol.qov/thlworkers/misclassification/ﬁDlS 1.htm

Id.
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One of the most important factors related to the question is tax status,i.e., whether
employment txes are paid by the employer. The Internal Revenue Service (IRS) usesthree
fadorsi similar to thoseusedby the courts i to make this determination: (1) behavioral
contrd; (2) financial control; and (3)therelationship of theparties.

(a) Behavioral control involves the extent of control over the employee or indespendent
contractor as to how thevork is doneand what instrictions or taining is provided.?

(b) Finarcial control relates to whether the employer provides tools, who buys the
equipment and products neaded to perform the job, and whether the worker is simgy
getting paid or might make a profit or loss on the transation. The timeframe for the
employmert, whethera set period or indefinite time, isconsicered.?

(c) The relationship of the parties is consicered. In other words, is there a contract and
what benefits, if any, are provided to theworker.*°

More information on the above is awilable from the IRS at:
http://www.irs.gov/taxtopics/ic762.htni.

For federal disaimination laws like the Americans with Disabilities Act and Title VII
(civil rights), the Equal Employment Opportunity Commissio, the organization with
which disaimination claims are filed, has taken a similar starce on who is an employee
versuswho is an independent contractor.>

The bottomine is that the laypersand slefinition of findepgendent contract o r ® mel@viant
in a le@d analysis. That is why consultationwith the city attorney is soimportant. If a city is
trying to determine who is an employee and who is an independent contrador under a
federad or state lav, the city attorney should first look at the particular law and how it
applies to the individuals who work for the city, and also review any case law that
discuses the spedfic federa law. If thereis doubt, it nay be is sfer to treat theindividual as
anemployee to avoid futuredisputes.

Can an employee work both as anemployee and an ndependent contrador for the same

city?

Only in very limited circumstnces. The Interna Revenue Service (IRS) looksat thejob and
its duties to determine whether an individual is an employee or an independent contractor.
If an employee performs two different types of services, and one of them mesets the
independent contractor requirements,the person could be an employee and an independent
contractor doing ead job.>

That being said, this determination should not be madelightly, as the city could be liable

2 Behavioral ContraliRs.GoOVv, http://www.irs.gov/Businesses/Smalisinesses -Self Employed/Behavioral
Control

2 Financial Contro| IRS.GOV, http://www.irs.gov/Businesses/Smdlsinesses -Selt Employed/Financial
Control

¥ Type of Relationshjprs.Gov, http://www.irs.gov/Businesses/Smdlisinesses. -SeltEmployed/Typeof-

Relationship
31 SeeEEOC Compliance Manual s:122009), available athttp://www.eeoc.gov/policy/docs/threshold.htmi2

32| etter from Victoria A. Judson, Div. Counsel/Assoc. Chief Counsel of Tax Exerpo& 6t Ent i ti es,

Wolf, U.S. Rep. (Sept. 24, 2013vailable athttp://www.irs.gov/pub/irand/12-0069.pdf
10
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for overtime and penalties under the Internal Revenue Codeand the Fair Labor Standrds Act
if it is wrong in alowing a worker to assumeboth roles. The city may file Form SS-8,
Determination of Worker Statusfor Purposs of Federa Employment Taxes and Income
Tax Withholding, to request an IRS determination of whether an individual worker is an
employee or independent contractor.>®

Should a city givean independent contractor aw-2?

No. An employer is not required to give an independent contractor a W-2 or pay
employment taxes on the amount paid to the independent contractor. The city should give
the independent contractor a 1099MISCform for theamountthe city pays to an individual so
thatthe personcan pay his orher own taxes.®*

What happens if an employee is misclassifiedasan independent contrador?

If an employee is misclassified as an independent contractor, a city could owe the
federa government, state govemment, and the individual additional funds. Under the
Internal  Revenue Co@, a city would owe the federal government income tax,
unemployment tax, Federal Insurance ContributionAct taxes (including social seaurity and
Medicare taxes), and oher payments®® Under the Fair Labor Standrds Act, a city could
owe the employee additional ppymentsif the employee was not paid minimum wage based
on the hours required to complete thejob and could also owe overtime to the individual if
the job took more than 40 hoursin a sven day work period and the personis not exempt
from overtime.*® Other laws, such as the Family Medical Leave Act, could beimplicaed. If
the personwould have met the definition of an i mployeed according to a cityd personrel
manual or any benefits contracts, the city may owe the individual benefits suchas hedth
benefits and paid time off. Finaly, the city may also reel to pay unemployment taxes and
additional liability insuance in order to cover the person for workers compensatbn
purposes.®’ In between 2010 and 2012, about 35,000 workers were mislassified as
independent contrectors in Texas acording to the Texas Workforce Commissionand
reported by the Legislative Budget Board.*® Because this issueis so widespread in Texas,
somelawmakers have tried to get laws passed related to misclassification that wouldcreate
additional penalties.®

% Form SS8, Determination of Worker Status for Purposes of Federal Employmgzeas Bad Income Tax
Withholding,available athttp://www.irs.gov/pub/irgpdf/fss8.pdf

%426 U.S.C. § 6041A; 2014 Instructions for Form 108B5C, available athttp:/www.irs.gov/pub/irs
pdf/i1099msc.pdf

%26 U.S.C. §8§ 3111 (FICA); 3301 (unemployment tax); 3402 (federal income taxes).

% press Releases: Employee Misclassification as Independent Contractors
DOL.GOV,http://www.dol.gov/whd/workers/misclassification/pressrelease(hbting Department of Labor cases
where an entity had to pay for misclassification of employees).

37 SeeTEX. LAB. CODE § 204.002.
38

http://www.lbb.state.tx.us/Documents/Publications/GEER/Government Effectiveness and_Efficiency Report_201
5.pdf

%9 Seehttp://www.texastribune.org/2015/03/15/grottpg-againmisclassificatiorbills/; TEx. S.B.927 (84" Leg.
2015)available at
http://www.leqgis.state.tx.us/Search/DocViewer.aspx?ID=84RSB009271B&QueryText=%22sb+927%22&DocType

=B.
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However, the IRS providesa Safe Harbor provision when an employer mistakenly classifies
an employee as an independent contractor, butonly if certain criteria are met® The
criteria incluce: (1) a reasondle basis for treating the individual as an independent
contractor; (2) treating similarly situated workers the same; and (3) filing tax documents
for the employeré s ientedtequtractors** Also, the IRS has a voluntary program under
which an employer may avoid some of the past employee tax liability if it has been
misclassfying its employees and would like to classfy its employees correctly in the
future.*? A city that takes advantage of the pogram would have to properly classfy its
workers in the future and still pay some of the past employment txes it mised from
misclassiying its empbyees.

Employers will classfy workers as independent contractors partially to find cost savings
in personrd, but becauseof the penalties and costsinvolved in misclassifying workers, it is
important that ead employer look beyond possble cost savings and ensue that individuals
are poperly classified to avoid thesecosty penalties.

What can a city do to ensure it is classifying its employees and independent
contractorscorrectly?

A city, under the direction of its city attorney, should review its job descriptions and
personrel pradices as applied to each employee or independent contractor according to the
requirements of the IRS and the Far Labor Stanards Act. If the city would like a
determination from the IRS, it can file a Form SS-8, Determination of Worker Statusfor
Puposesof Federad Employment Taxes andincomeTax Withholding*®

Is acity liable for the acts of an ndependent contractor while on city busness?

Not typicdly. Sedion 101.0210f the Civil Practices and Remedies Code staks that a city
is liable for a tort ony if the ad is committed by fian employee ading within his scope
of employment. . . 6** However, a city may be liable for damages or injuries caused
by an indendent contrador if the city or its employees exercise sufficient control over
the indendent contrador.*® For example, if city employees direa the use of the motor
driven equipment by a sulcontrador, acity could be lidle for thatactivity. Is anindependent
contactor covered by my workerscompensationinsurarnce?

A city cannot caver an independent contador under its warkers compenstion cowerage, but a
city mustensurean independent contactor covers his or her employees urder certain
contads.*®

9IRS PUB. 1976(REV. 05-07), available athttp://www.irs.gov/pub/irgpdf/p1976.pdf
L Section 530 of the Revenue Act of 1976.
“2Voluntary Classification Settlement PrograRs.Gov, http://www.irs.gov/Businesses/Sm#lsinesses -Self-
Employed/VoluntaryClassificationSettlemeniProgram
3 Available athttp://www.irs.gov/publ/irgpdf/fss8.pdf
4 See City of Houston v. Ranjd07 S.W.3d 880 (Tex. Apd.Houston [14th Dist.] 2013).
%> See County of Galveston v. Morg&82 S.W.2d 485 (Tex. Apd.Houston [14th Dist.]1994, writ denied)City
of El Campo v. Rubj®80 S.W.2d 943, 944 (Tex. AgpCor pus Chri st 1998, pet. di smdd
“6 SeeTex. LAB. CODE §§ 504.014; 406.096 (requiring coverage when an independent contractor is involved in a
building or constructiorproject).
12
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http://www.irs.gov/pub/irs-pdf/fss8.pdf

Resources

Federal State Local Government Tax Information:
http://mwww.irs.gov/Government-EntitiesfFederal ,-Stae-& -Locd -Governments

IRS Pamphlet on Independent Contr actors:
http://www.irs.gov/publ/is-pdf/pl1779.pdf

Federal State Reference Guide (tax and employment laws for public entiti es):
http://www.irs.gov/publ/is-pdf/p963.pdf

Texas Wor kforce Commission:
http//www.twec.state.ix.us/bisineses/classifying-employees-independent-contractors
http://www.twc.stak.tx.us/nevs/dte/appx_d_irs_ic_est.html
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CHAPTER 308 Compensation and the Fair Labor Standards Act
What isthe Fair Labor Standards Act?

The Fair Labor Standards Act (FLSA)a federal law thagenerally provides for a minimum
wage for employees and thaquiresa covered, nonexempt employee be compensated at a
rate of oneandonehalf times his or her regular hourly rate of pay for all hours worked over
40 in a standard sevetray work period”’ It also provides for exemptions to this general rule.

Not all employees of a city are affected by the FLSA. Certain emplpyessding elected
officials and their personal staffs, legal advisors, and bona fide volunteers, are not covered by
the Act® Other enployeesare exempted from specific provisions of the Adthese
exemptions will be discussed below.

Is my city required to canply with the FLSA?

Yes. Sedion 203E)(1)(C) provides that the FLSA covers al public employees of a
stak, a politicd subdivision, olan interstate government agency.*®

What isthe minimum wage?
Thecurrent minimum wage is currently $7.25an hour.>®
Which employees are required to beaid owertime?

All employers must pay overtime to all finorexempto employees if they work more than40

hours ina seven-day work period. However, someemployeesar e fAexempt 6 and do
to be paid overtime if they work over 40 hours a week. The exemptions are based on a salary

test and the definitions of executive, professional, and administrative employees. An
Aexempt 06 empl oy ee iferovertnie, butwith imited exteptionsnuste pai d
bepaid hisor hersalary regardless of the number of hours the employee works.

How can the city differentiate between exempt and nonexempt employees?

Most city employees are finonexem p temployeesand must be paid overtime if they work
morethan40 hours in a seven-day work week. Thefis t a n dakany tksb providesthat any
employee who earns less than$684 a week ($35,568 a yea) is autonetically entitled to
overtime pay, regardless of the employeed fosition or duties On the other hand, an
employee who eans more than $107,432a yea is exempt from overtime compensation,
regardless of job classification, under the fhighly compensted employeeo test™

The three primary exemptions for overtime pay are exeautive, professiora, and

729 U.SC. § 201, etseq.
“81d. § 203(e).
491d. § 203.
*01d. § 206.
%129 C.F.R §541.600
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administretive.> For an employee to be consideed exempt under the exeautive employee test,
theemployee must:

(a) have as a primary duty the management of the enterprise or of a recognized
department or subdivision;

(b) custonarily and regularly direa the work of two or more employees;

(c) have authority to hire or fire other employees (or the employeed secommendations as
to hiring, firing, promotion, or other change of statusof other employees are given
particular weight); and

(d) becompensted on asalary basisat arate not less tin $684aweek.

To qualify under the professioral employee exemption, an employee must have as a
primary duty the performance of office or non-marual work requiring knowledge of an
advanced type in afield of scienceor leaning custonarily acquired by a prolonged course
of specialized intelledual instruction, but which also may be acqquired by alternative means
suchas an equivalent combiration of intelledual instruction and work experience®® The
employee must also becompensted on asakry basisat arate notless than 684 aweek.

Finally, an employee is exempt under the administrative employee testif the employee
() is responsiblefor the performarce of office work diredly related to the manaement
or genera busiress operations of the employer or the employeré sustoners; (b) exercises
disaetion and indegndent judgment with respest to matters of significance within the
organi524ation; and (c) is compensted on asdary or fee basis a a rate no kss ttan $84 a
week.

Whether an employee is exempt is a fact question based on job duties. The city should
consult with its city attorney and humanresaurces professioral to determine which city
employees are exemptfrom owertime.

Do we haeto pay oertimeif an employee worksmore than eight hoursin a day?

No. Overtime is based on the number of hoursworked in a seven-day workweek, not on
theamount of lours waked in a sirgle day.

Do we hae to pay oertime or doubletime if an employee works ona stte or federal

holiday?

No. Employees must only be paid overtime pay; one-and-one-half timesthe regular rate of
pay, if the employee is nonexempt and works more than 40 hours in a seven-day
workweek. It is generdly up to the city to dedde whether to pay additional amountsif an
employee works on a holiday.

21d. § 213(a)(1).
53 29U.SC. §213 29 C.FR. §541300.
5429 U.SC. §213: 29 C.FR. § 541.200.
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Can wepayour employees in compensatorytimeinstead ofovertime?

Yes. City employees can be paid compersatory time (paid time off) instead of overtime.
A norexempt employee earns one-and-one-half hou's of compenstory time for every hour of
work over 40 hoursin a seven-day work period. However, compenstory time may only be
given to employees if the employee agrees before beginning wak to aaccept compensatory
time off in lieu of overtime through individual agreaments making acceptance of
compensatory time a condition of employm@éntor throwh a colledive bargaining
agreement.>®

When does the city have to paycompensatorytime?

The city mustalow an employee to use compensatory time off if the employee requestsit
and the use of the time does not fiunddy d i s r thepcity@ work.”” The city aso must
pay the employee his compenstory time off hourswhen he leaves employment with the
city, recardless ofwhetherheis terminated orquits.®

How many hours of compensatoryitnme can anemployeesarn?

An employee who is not engaged in public safety activities can only acaue 240 hours
of compenstory time off (160 hoursof overtime). If an employee works more than these
hours tiey must bepaid overtime wages.®

Does the city have to give employees a @rtain amount of sick, vacation, or other paid time
off?

No. Generally the city deddeswhen and how much sick, vacaion, and other paid leave to

give. However, federa and state laws such as the Family Medical Leave Act, the

Americans with Disabilities Act, the Uniformed ServicesEmployment and
Reemployment, anthws deding with the military may require someunpaid time off. At

least two state laws also have some time off requirements. Sedion 437.202 of the

Governnent Code stads that an employee who is a member of the state military forces

or the armed forces is entitled to a paid leave of absence of up to 15 working days in a

fiscal yearfor autharized training or duty.?® Finally, police and fire employees must be

given the same number of days off as other city emgoloyeael Also, fire employees must
also have Septemter 11" listedas oneof their holichys.®?

*° Christensen v. Harris Count$29 U.S. 576 (2000)
%29 U.SC. § 207(0); 29 C.FR. § 553.23.
*"29 U.SC. § 207(0)(5).
*81d. § 207(0)(4).
%91d. § 207(0)(3).
0 TEX. GOV6r CODE § 437.202.
zzTEX. LOC.GOVaT CODE § 142.0013.

Id.
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Does the city have to give employees breaks?

A city is not required to provide an employee with a med period or rest period. However,

if acity alows an employee to take such a break, whether the bre&k would be compensble
depends onthe duration of the bresk and whether the employee worked during the bre&k. A

city is not required to compenste an employee for a mea break if the following
requirementsare met: (1) the employee is completely relieved from performing any job

duty; (2) the employee is free to leave the worksite; (3) the meal bre&k is at least thirty
minuteslong®; and (4) thelocation or worksite an employee is taking an uncompensated 30
minute meal break from does not necessitate that the employees travel more than a few minutes
to the closest available break location/location where they may eat, drink, or.$mBlesks,
including coffee breaks or smokingbre&s, that are between five and ten minuteslong are
compersable.®®

The only stae and federaly mandited brea&k requirement is for nursing mothers. The
Patient Proection and Affordable CareAct amerded the FLSA, requiring thet employers
provide speia areas and break timesto nursingmothers who are norexempt employees to
express breast milk for one year after the birth of their nursing child.®® Texas lawgives
exempt government employees the same right to bregs and smce to express beast milk.®’

What isthe difference between a part-time and afull-time employee?

Federd law, benefits vendors,and the city itself determine the definition of a full time or
part time employee Recent changes in hedth care law makethe definition of part-time and
full-time afedera matte. Basicaly, if an employee works morethan 30 hoursa week over
the course of a year, then employers with 50 or more employees must offer them health
coverage or face a penalty.’® For more information on the Affordable Care Act please
see that chapter of this manal. Benefits can often be affected by an employeed &ull-time or
part-time status.If the city is wondering at which point it must provide benefits, suchas
hedth benefits (when not required by federal law) or retirement benefits to its employees,
the city shauld review its personrel policies and contact its benefitsprovidersto see
whattheirrequirementsre The Texas Munkipal Retirement System can be reached at
http://www.tmrs.ag/. The Texas MultiState Intergovernmental Employee Benefits Pool can
be reached at https://www.iebp.ag/. City policy determines what leave and other city
benefits an employee recaves, suchas vacdion or sick leave.

Do we haeto payemployees for thetimethey spend waiting orfica | | 0 ?

This question is dact-based question and depends on whet the employee is required to do
during oncdl time. Issueghatweigh towards the requirementof paying on cdl time include:
(1) being required to stay at or near the job site; (2) shortresponsetimes; (3) limitations on
the types of adivities that individuals can participate in while on cdl (for example a

% SeeBerrard v. IBP., Inc., 154 F.3d 259, 265 (5" Cir. 1998); 29 C.FR. § 785.19.
® Naylor v. Securiguard, Inc, 801 F.3d 501 Gir. 2015)

%529 C.F.R§ 785.15.

29U.S.C. § 207(r); http:/www.dol. gov/whd/regs/compliance/whdfs73.htm.

7 TEX. GOVér CODE § 619.008.

% 26 U.SC. § 498(H.
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prohibition on drinking acohol); (4) a high number of cal ins during on cdl time; and (5)
requiring that the employees respondto a high percentage of cdls (for exampleif only oneor
two individuals mustrespondto a high numberof cdls). Issues that would makepaying for
on cdl time voluntary would be: (1) freedom of movenent of the employees; (2) longer
responsetimes (30 minutesor more isa good limit); (3) no limitations on the adivities of
those on cdl; (4) low number of cdl ins; or (5) dlowing individuals who are on cdl to
respond to a limited number or low percentage of cal ins® Of course, any time an
employee is cdled in or otherwise works he mustbe paid for any time actualy worked.

Can a city deduct from an employeed salary or require an employee to reimburse the city
for damageto or loss ofcity equipment, such as a lgtop canputer or cdlular phone?

It dependson whether an employee is exempt or non-exempt under the Fair Labor Standrds
Act (FLSA). Sedion 13(a)(1) of the FLSA providesa complete exemption from minimum
wage and owertime for an employee who mesets the duties test (administiative, exeautive, or
professioral), is paid at a rate of at least $684 per week, and is compensted on a fisalary
basis0’® For an employee to be consicered paid on a fisalary basis , thie employee mustbe
paid fia predetermined amo u n't ésobgd to reduction becaise of variations in the
quality or quantity of the work performed ‘b Subject to limited exceptions, the FLSA
requires an exempt employee to recaeve thefull salary for any week in which the employee
performs any work, regardlessof quantity or quelity of work.”? Making deductions from the
sdary of an exempt employeed gay for any reason, other than for what is provided for
uncer the regulations,would result in a violation of the fisdlary bas i mil@and aloss of the
employe e &empt status’®

The Department of Labor (DOL) held that a deduction from the saary of an exempt
employee for the loss, damage, or destruction of the employerd sproperty is an
impermissible deduction, and would destroy the employeed sxempt status becaise the
employeed salary would not be figuaranteed dor paid fifree and clear.0™ This holds true
even if an employer and an employee have entered into an agreanent that the employer
will deduct for any damages, or that the employee will recave the full salary and the
employer will see&k a reimbursement’ With regard to norexempt employees, the DOL
opined that a policy allowing an employer to deduct from the slary of a norexempt
employee for damages would be valid as long as the employeed pay does notgo below the
minimum wage.”®

Can acity official be held ndividually liable for violations of theFair Labor Standards
Act?

Yes. The Fifth Circuit Court of Appeals, the federal court of appeds covering Texas, has

%929 C.F.R. § 785.17; http://www.dol.gov/elaws/esa/fl salhour sworked/screenER80.a9p.
929 U.5.C§213(a) (1); 29 C.FR. § 541.600(a).
29 C.FR. §541.602(a).

72
Id.
329 C.FR. §§ 541.602, 541.710.
"4 Depd Labor Op. FLSA2006-7 (2006).
75

Id
76

Id
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held thatthe definition of employer in the Fair Labor Standrds Act (FLSA) could subged an

employee or supevisor to individual liability.”” The FLSA includesin the definition of

employer fi my personacting directly or indirectly in the interest of an employer in relation to

an employee.d” Thus, if a supervisor or employee fiads, directly or indirectlyd for the
employer, thenthat person could be held individually liable for the violation.”® An employee
may also recover damages for emotional distress in an FLSA retaliatior’&/aarordingly,

city officials shouldbe espedally caeful to follow the provisionsof the FLSA, not only to

protect the city, but to pevent individua liability.

Are city officials proteded byanyimmunity when an FL SA claim is filed against them?

Yes. While there does not appear to be any Fifth Circuit case on point, qudifi ed
immunity generaly proteds city officials from liability for violations of federal law.
Qualifi ed immunity is a defensethatis usedwhen an individual issted under federd law. To
be covered by qualified immunty, the official has to show that the adion taken: (1) was
disaetionary; (2) was within his authority to take; and (3) did not violate a clealy
establishedstatutay or constitutioral right of which a reasonable person would have
known®" Even though a city official could be held individualy liable for violations of the
FLSA, they aso could be protected by qualified immunty if they meet certain criteria.
Thus, not every violation of the FLSA will subgd an individual to persord liability, so
long as the decision is not fiobjectively unreasondle in light clearly establishedlaw.6®

Is a city council authorized to give an employee a bonus?

Cities are prohibited from granting extra compensationto an employee aftert he empl oyeed's
services have keen rendered or that are not agreed upon before work befjirtdowever, if a

city gives longeviy pay or someotherpay thatis included in the budget and is offered to the

employee before the work is performed, suchextra pay may be permissibe. A city is also

authorized to correct improper payments. For example, if an employee who is classified as

norexempt under the Fair Labor Standrds Act (overtime) was not properly compensted for

his or her overtime work, back pay may be proper to remedy that sitwtion. Please

consult with lo@l legal coun® regarding specific cases.

Also, a bill from the 2013 Texas legislative sessionprohibits a city from paying more than
the contracted amountto a current employee or a termireted employee unlessthe city meets
certain notice and hearing requirements®*

" Lee v. Coahoma Cty., Mis€37 F.2d 220, 226 {5Cir. 1991).
829 U.SC. § 203(d).
"1 eg 937 F.2d at 226.
8 pineda v. JTCH Apartments, L.L.80. 1510932(5" Cir. 2016)
8 pemry v. Greanias, 95 SW.3d 683, 699 (Tex. Appd Houston[1%* Dist.] 2002.
82 seeModica v. Taylor, 465 F.3d 174, 188 (5" Cir. 2006) (holding that a state agency official was protectedby
official immunity in acase invalving the Family Medical L eave Act).
8 TEX.CONST. art. I, § 53; Fausettv. King, 470 SW.2d 770, 774 (Tex. Civ. App.d El Paso1971, no writ).
8 TEX.LOC.GOVar CODE § 180.007.
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Resources

Department of Labor:
http://www.dol.gov/compliance/laws/comp-fl sa.htm

FLSA Fact Sheets:
http://mwww.dol.gov/whd/fact-sheets-index.htm

FLSA Statute:
http://www.dol.gov/whd/res/statute$fairLaborSandAct.pdf

FLSA Regulations:
http://www.dol.gov/dol/dr/Title 29/Clapter V.htm

FLSA Poste:
http://www.dol.gov/whd/res/compliame/posers/flsa.htm

IRS Resource;
http://www.irs.gov/pub/irspdf/p5138.pdf
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CHAPTER 406 Compensationfor Public Safety
Are there special FLSA rules that applyto pdice officers and fire fighters?

Yes. The Fair Labor Standards Act (FLSA) provides partial and total exemptions from
overtime for peace officers and fire fighters in somecities. A partial exemption can be
found in sedion 207k) of the FLSA which provides that employees engaged in fire
protection or law enforcement may be paid overtime on a fiwork per i obdsis® The
employer is responsiblefor setting the fiwork period . Aofwork per i on@yobe from seven
consecutive days to 28 conseutive days in length. For example, fire protedion personrel are
due overtime under such a planafter 212 hoursworked during a 28-day period (53 hoursin a
seven-day work period), while law enforcement persomel must receve overtime after 171
hoursworked duringa 28-day period (43hours in aseven-day work period).®

Can acity eve have a total exemption from overtime for fire and police personnel?

Yes. The FLSA provides an overtime exemption for law enforcement or fire protection
employees of a police or fire department that employs less than five employees in law
enforcement orfire protection adivities.®”

Which fire and police employees are countedtowardsthe five employees used to calculate
the exemption?

All personrel involved in law enforcement or fire suppessionactivities are countedtowards
the five employees regardless of part-time or full-time status®® The law enforcement
agency and fire suppession employees are treated separately. A city could have less than
five employees in law enforcement and clam the exemption even if the city had five or
more employees in fire suppession and could ot clam the exemption for the fire
suppessionemployees.

Also, an employee who is assgned to the fire department or police department and who
pefforms support &vices, suchas a dispather, alarm operatorgclerk, or mechanic, does not
count tavards thefive-employee threshold. Likewise, becausevoluntees are not consdered
employees, they do not count towards the minimum employee threshold®® However, a
higher paid exempt officer who engages in fire protection orlaw enforcementactivities, siwch
as afire or police chief, is countedor purposes of determining whether the complete overtime
exemption applies®

8529 U.SC. §207(k).
81d.; 29 C.FR. § 553.201.
8729 U.SC. § 213(b)(20); 29 C.FR. § 553200
829 C.F.R. §553.200.
8 Cleveland v. City of EiImendorf, 383 F.3d 522 (5" Cir. 2004)
929 C.FR. §553.216.
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How dces the 207 (k) exemption work?

This exemption, commory referred to as the fi7(k)0 exemption, allows a city to establisha
work period of 7 to 28 consecutive days for determining when overtime pay is due to
employees engaged in fire protedion or law enforcement adivities® This exemption
allows qualifying employees to work longer periods of time before they are entitled to
overtime. For example, employees engaged in fire protection adivities must be paid
overtime for hoursworked beyond 212during a 28-day work period (53 in a 7-day work
period), while law enforcement employees mustbe paid overtime for hoursworked beyond
171 during a 28-day work period (43 in a 7-day work period).”? To avail itself of the 7(k)
exemption, a city mustestablisha work period.”® A work period does not have to coincide
with the pay period. For example, a city can establisha wak period of 28 days with an
employee recaving pay every 2 wesks.

Which law enfocement and fire protedion employees can be covered by the 7(Kk)
exemption?

Only certain law enforcement or fire protection employees are covered by the 7(k)
exemption. If an employee does not qualify as an employee engaged in fire protection
adivities or law enforcementadivities, the employee mustbe compensted under the general
overtime rule. The Department of Labor (DOL) regulationsdefine an employee engaged in
law enforcementadivities as anemployee:

(a) who is a uniformed or plain clothed member of a body of officers and subordiates
who are empowered by State statuteor locd ordinance to enforce lavs designed to
maintin public pea@ and order and to protect both life and property from accident
or willful injury, and to prevent and detect crimes,

(b) who has the power to arrest, and

(c) who is presently undergoing or has undrgone or will undergo on-the-job training
and/or a courseof instruction and stuly which typicaly includes fysica training, self-
defense, firearm proficiency, criminal and civil law principles, investgative and law
enforcement techniques,communty relations, nedical aid and ethics.**

The U.S. Department of Labor (DOL) regulations define an employee engaged in fire
protection adivities as anemployee:

an employee, including a firefighter, paramedc, emergency medical technician,
rescue worker, ambulance personrel, or hazardous matrias worker, whod (1) is
trainedin fire suppession, has the legal authority and responsibilty to engage in fire
suppession, and is employed by a fire department of a municipality, courty, fire
district, or Stak; and (2) is engaged in the prevention, control, and extinguishment
of fires or resporse to emergency situations where lif e, property,

or theenvironment is atrisk.>

129 U.SC. §207(k).
9229 C.FR. §553.201.
Sd.
%1d. § 553.211(a).
% d. § 553.210.
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Are there any employees who engagein law enforcement activities that are not covered by
the 71k) exemption?

The DOL regulations spedficaly provide that a building or hedth inspector,an animal
control personrel, and sanitarians, among othes, would normally not meet the definition of
an employee engaged in law enforcement activities.®® Additionally, employees who may be
memlers of a fire or police department and who perform support adivities, such as
dispathers, radio operators, epar workers, clerks, orjanitors do not qudly for the 7(k)
exemption®’

Do ndctivirtei eladéemplayees who areparamedics and firefighters?

Under section 203y) of theFLSA, an fi mployeein fire protectionad i v inteanse s 0

an employee including a firefighter, paramedcc, ememgency medica technician, rescue
worker, ambulance personrel, or hazardous matrials worker, whod (1) is trained in fire
suppession, fas the legal authority and responsibilty to engage in fire suppession,and is
employed by a fire department of a municipality, courty, fire district, or stat; and (2) is
engaged in the prevention, control, and extinguishment of fires or resporse to ememgency
situations where lif e, property, or theenvironment is atrisk.*®

Cities that utilize employees who perform dual-functions as firefighters and paramedics
should beaware of a Fifth Circuit opinion, which invalidated a DOL regulation (29 C.F.R.
§553.212)and held that firefighters and certain dual-function paramedics @n qualify for the
7(k) exemption even if they spend more than twenty percent of their time performing
non-fire suppressionadivities, sich as dispatchig.*

Does the 7(k) exemption apply tovolunteer fire departments?

While the 7(k) exemption is limited to public agencies and does not apply to private entities,
the Fifth Circuit has held that a voluntee fire department that provided traditional fire
fighting and fire protection services, was funded amost exclusively by taxes, was
accountableto the cournty, and for which the county had ultimate authority over its
adions, was a public agency for purposes of the7(k) exemption*®

Can a state law or alinance give more ovetime benefits than the FLSArequires?

The FLSA does not preempt a statelaw or municipal ordinarce that provides more benefits
than theFLSA requires.’®* As such, a city that has a population of more than 10,000 may
in some indnces not utilize the 7(k) exemption for its nonexempt police officers and certain
non-exempt employees of the fire department. Under Texas law, a city with a populationof
more thanl0,000may not require its police officers to work more hoursduring a caendar

%d. § 553.211(e).
71d. § 553.211(g).
%29 U.SC. §203(y).
9 McGavock v. City of Water Valley, Mississppi, 452 F.3d 423 (5" Cir. 20062.
190\wjilcox v. Terytown Fifth Dist. VolunteerFire Depé. Inc., 897 F.2d 765 (5" Cir. 1990).
0129y.SC. §218
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week thanthe number ofhoursin the normal work week of the majarity of the employees of
the city, other than police dficers or fire fighters.'? If a majaity of nonpublic safety
employees in a city work 40 hours,a police officer would be entitled to overtime pay when
the officer works more than 40 hours. Havever, a city may require a police officer to work
more hours than permitted in the event of an emergency.’®® In addition, if a majarity of
police officers working for the city sign a written waiver of their rights, the city may adopta
work schedule requiring police officers to work more hoursthan permitted.’®* In this case,
an officer is entitled to overtime pay if the officer works morehours during a calendar
monththanthe numberof hoursin the normal work monthof the majaity of the employees
of the city other tharfire fighters or police officers.!® A police officer or fire fighter can
aso work extra hours when exchanging hours with another fire fighter or police
officer.1%®

In addition, certain nonexempt employees of the fire department who do not fight fires
or provide emergency medicd services (e.g., a mechanic, a clerk, an invesigator, an
inspector, a fire marshel, a fire darm dispather, and a mainenance worker) are consicered
to have worked owertime if they work more hoursn a week thanthe number ofhoursin a
week that the mgority of the city employees other than firefighters, emergency medcd
service persomel or police dficers work.’®” A city can still usethe 7(k) exemption for non
exempt firefighters or memters of a fire department who provide emergency medcd
savices,'%®

Is a policechief considered exempt under the exeautive or administrative test?

If the duties and salary of a police chief, ranking police officer, or detective would meset
the fistandrdd or fhighly compensted employeed tests for exeautive or administiative
employees, thenhe or shecould be consicered exempt. The police chief is aimost certain to
gualify for one orthe other exemption. However, in cities with small departments, a police
chief often spems more time involved in patrol, response,and other law enforcement
adivities than supevising other employees, and therefore would not be exempt from
overtime under the exeautive test. Otler ranking police officers and detectives may be
exempt, depending on their job duties and responsibilities,and how closdy they are
supervised.'®

Do we haeto pay ourpolice and fire fighters aminimum amount?
If your city has a populaton of 10,0000r morethen there are minimum amountsthat must

be mid to fire fighters and police officers. These minimums can be found in Loca
Government Code Sedion 141.031. Also, in cities over 10,000, police officers and fire

192TEX. LOC.GOVar CODE § 1420015(f).
1031 4.8 1420015(g).
1941d. § 142.0015()).
105 Id
1914, § 142.001(d).
1971d. § 142.0015(c).
10814, § 142.0015(b).
1929u.5C. §213.
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fighters mustreceve acertain amount of lmgevity pay based on theiryeas of service.**°

Resources

Department of Labor:
http://www.dol.gov/whd/regs/compliare/whdfs8.pdf

HOTEX . Loc. Govér CopE § 141.032
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CHAPTER 50 Leave including Family and Medical LeaveAct
What isthe Family and Medical Leave Act?

Under the Family and Medical Leave Act (FMLA), eligible employees are entitled to 12
weeks or 26 weeks of unpeid leave for certain qualifying events™'*

Is my city covered bythe FMLA?

All cities as public entities are covered by the FMLA, regardless of the cityd size.''?
However, cities with no eligible employees (for example, cities with lessthan50 employees)
only need to put up posrs and povide information to theiemployees regrding FMLA.

Which employees aredligible for leave under the FMLA?

Not all city employees are eligible for FMLA leave. To be digible for leave, an employee
mug:

(a) have been employed by the city for a least 12 months,which do not have to be
conseutive;

(b) have worked for at least 1,250 hoursin the 12-month period immedately preceding
the date theFMLA leave begins; and

(c) be employed by a city that has at least 50 employees at the site wlere the employee
works orwithin 75 miles of that work site**

On January 16, 2009, FMLA regulationswent into effed that clarify leave provisions and
add new leave options for military personrel and their families. Also, the United States
Supeme Cours dedsionsin United Stakes v. Windsor and Obergefell v. Hodges, means that
the definition of spouse firmly includes same- sex spouses'® The Department of Labor
findized the rule regarding spougs in March 2015 to include a huskand or wife whose
mariage is recognized in the statein which they live.'*> After Obergefell, every statenow
mustremgnize same ex mariages.

What is a city required to do if it is covered by the FMLA but does not have any
employees who aredligible for FMLA |eave?

All cities are covered by the FMLA, but many do not have sufficient nunmber of employees to
be required to comdy with FMLA leave requirements. A city in that postion must post
FMLA posers, but may dedde for itself what kind of leave optionsto offer to its employees.
Theseand otheremployment posers are available in a document titted REmployment Law
Postes @n the le@ page of the Texas Munkipal League Web site.
http://www.tml.org/p/Empbymen®620L aw%20Postes.pd.

1129 U.SC. 88 2601-2654.
11229 C.FR. § 825.104.
1131d. §§ 825.108(d); 825.110.
M4 \Windsor, 133 SCt. 2675 (2013) avail able at http://www.supremeourt.gov/opinions/12pdf/12-307_6j37.pdf:
Obergefel|14-556 (2015) available at http://www.supremesourt.gov/opinions/14pdf/14-556 3204.pdf.
1529 C.FR. §825.122.
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What types of events qualify for leave under the FMLA?

Not all medcd and family situations qualify for FMLA leave. An employee can take
FMLA leave for the following reasons:(1) to care for a newborn child; (2) to have a child
placed with the employee for adoption or foster care; (3) to care for the employeed spous,
child, or parent with a serious hedth condition; and (4) for a serious hedth condition that
prevents the employee from performing his job. Under the 2009 rules, two new events will
quaify for leave under the FMLA: (1) any fquaifying exigencyo arising out of the fact
that the employeed spouse,son, dughter, or parent is a covered military member on
adive duty; and (2) caing for a covered srvice memler with a serious injury or illness
if the employee is the spouse,son, daughter, parent, ornext of kin of thesevice memter.**®

What benéits doeligible employees enjoyunder the FMLA for qualifying events?

An €ligible employee is entitled to a total of 12 workweeks of leave during any 12-month
period for: (1) the birth and care of a newborn child; (2) the placementof a child with the
employee for adoption or foster care; (3) care of a family member with a serious health
condition; (4) the employeed swn serious hedth condition that makes the employee unable
to perform the furctions of his or her job; or (5) any qualifying exigency arising out of
the fact that the employeed spouseson, daughter, or parent is a covered military mermber
on adive duty (or has been notified of an impending call or order to adive duty).**” An
eligible employee is entitled to atotal of 26 workweeks of leave duringany single 12-month
period to care for a covered service memler with a serious injury or illness™® A city is
aso required to mairtain the employeed s edtin benefits as if he employee were
continuausly employed duing the leave period.'*®An employee on an FMLAeave of
absence, as well as perhaps other leaves where the employee is still employed by the
employer, is not qualified to receive state unemployment benéfits.

Eligible employees do not have to take the entire leave a once An employee may take
leave under the FMLA intermittently or on a reduced leave schedule for a serious hedth
condition of theemployee or theemployeed samilfy memler, or for a qualifying exigency.*?*

What intermittent leave benefits does aremployee receive under the FMLA?

Intermittent leave is FMLA leare taken in separate blocks of time due to a single
qgualifying reason. A reduced leave schedule is a schedule that reduces an employeed s
usual nurber of working hours per workweek, or hours per workday.*?? Intermittent leave
is only required to be given by an employer if: (1) medicaly necessary due to the
serious hedth condition of a covered family member or the employee; (2) medically
necessay dueto the serious injury or illnessof a covered service member; or (3) necessay

11629 C.FR. §825.112(a).

1714, § 825.100.

118 |d

1191d. § 825.209.

120 Texas Workforce Com m évnWichita Cniy., 507 SW.3d 919 (Tex. App. 2016)

12114, § 825.203.
122 |d.
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because of a qualifying exigency. While an employee generally must receve permission
from the employer to take intermittent leave for the birth of a child, an employee with a
pregnancy-related illness may take leave intermittently for a serious tedth condtion.*?®

What happens when an employee returns from FMLA leave?

Generadly, a city is required to restore an eligible employee to the same position the
employee held when the employee began FMLA leave, or to an equivalent position with
equivalent benefits and pay.**If the city determines that restoetion of a key employee
would cause subsntia and grievous ecnomic injury to the city, the city may notify the
key employee that hewill not berestored at the end of theleave.*> A fikey employeed is any
exempt employee who is among the highest paid ten percent of al employees within 75
miles of the employeed s rkaite*®

Am | required to pay aremployee who is on leae under the FMLA?

Generdly, leave under the FMLA is unpaid. However, a city may require an employee
to substituteaccrued paid leave (vacation or sick leare) for FMLA leave.*?’ If an employee
requests and is permitted to use acaued compenstory time to receve pay for time
taken off for an FMLA reason, or if the employer requires such use purswant to the Fair
Labor Standrds Act, the time taken may be counted against the employeed $MLA leave
entittement*?® A city should ke a written policy regarding how sich leave and useof
compersatory time df will be treated.

What notice requirements must a cityprovide toemployees under the FMLA?

Every city, even thosewith no eligible employees, is required to posta notice that explains
the povisionsof the FMLA and providesinformation concerning the procedures for filing
complaints of violation of the FMLA, regardless of whether it has any €ligible employees
or not*?°® The notice must be posed in a consptuous place where it can be readily
seen by employees and applicants for employment. When acityé svorkforceis comprised of
a significant portion of employees who are not literate in English, the city must provide
the notice in a larguage in which theemployees are literate.**

If a city has eligible employees, information concening FMLA entitlements and
employee obligations under the FMLA must be included in the cityd €mployee handbook
or personrel policies™ If the city has neither, the city must provide the employee with
written guidanceon employees @ights and obligations under the FMLA when the employee
is hired. If a city with no eligible employees nevertheless says that its employees have
FMLA rights under its personrel handbook orothermaterials, theserights ae then held by

123 Id

1241d. § 825.214.

12529 C.FR. §§ 825.217-2109.
12614, § 825.217.

12714, § 825.207.

128 . § 825.207(f).

1291d. § 825.300.
130 | 4.

lSlId
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ineligible employeses.
What happens if a city violates anemployeed BEMLA rig hts?

If a city violates the FMLA rights, then it can be liable for damages including lost
wages, kenefits, fees, and court costs™? A city can be held liable if it deniesvalid FMLA
leave or retaliates against an enployee who asksfor or isgiven FMLA |eave.**?

Can acity official be personallyliable for violations of theFamily Medical Leave Act?

Yes. The Fifth Circuit Court of Appeals, the federal court of appeds covering Texas, has
held that the definition of employer in the Family Medical Leave Act (FMLA) could
subgct an employee or supevisor to individual liability."** The FMLA includes in its
definition of employer fi @y person who ads, directly or indirectly, in the interest of an
employer to any of the employees of suchemployer.0* Thus, if a supevisor or employee
A asgdirectly or indirectlyd  fthe employer, then that person could be held individualy
liable for the violation.**® Accordingly, city officials should be espedally careful to follow
the provisions of the FMLA, not orly to proed thecity, but to pevent individua liability.

Are city officials proteded byanyimmunity when an FMLA claim is filed aganst them?

Yes. Even though a city official could be held individualy liable for violations of the
FMLA, they are aso protected by qudlified immunity if they mee certain criteria.’*” In
Modica, the Fifth Circuit held that because the law was not clearly establishedwhen the
individual supevisor, a stateagency employee, made her dedsion, she was protected by
qualified immunity.**®Accordingly, not every violation of the FMLA will subed an
individual to persord liability, so long as thededsion is notii o latively unreasondle in
light clearly establishedaw.o™°

May an €ligible pregrant employee or €ligible employee family member take FMLA
while expeding a child?

A pregnant employeg or her spousemay be eligible to take FMLA leave during pregnancy
only if the pregnancy causes a serious hedth condition as defined by the FMLA. An €dligible
employee is also eligible to takeFMLA leave toattend prenatal appointmentsand due to
complications, suches morningsickness**°

3299 U.SC. § 2617, Lubkev. City of Arlington, 455 F.3d 489, 494 n. 1 (5" Cir. 2006).
131d.; lon v. Chewon USA, Inc., 731 F.3d 379, 396 (5™ Cir. 2013) (holding that employer could be liable if it could
not show thatitstermination of anindividual on FMLA leave would have beendone evenif the individual had not
beenon FMLA leave).
134 Modica v. Taylor, 465 F.3d 174, 184-86 (5" Cir. 2006).
13529 U.SC. § 2611(4)(A)(ii) (1).
1% Modica, 465 F.3d at 184-85.
¥71d. at187-88.
138 Id
1914, at188.
14914, §825.115.
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May an eligibleemployee take AMLA to takecare of a newborn?

Yes. Both dligible parents are entitled to take up to 12 weeks of parental leave during the
firstyea of a childGs life. However, if both parents work for the same city employer, the
city may require that they take a combired total of 12 weeks to care for the newborn. The
leave does not have to be taken immedately following the birth of the child, but must be
taken within one year of the brth of the child, unless thechild has a ®rious hedth
condition***

Are employers required to provide special accommodations for employees who are
breast teding mothers?

Yes. The Patient Protection and Affordable Care Act amended the FLSA, requiring that
employers provide special areas and bre& timesto nursng mothers to express breast milk
for oneyear after the birth of their nursing child.**?> A 2015 Texas bill, HouseBill 786, by
Representative Armando Walle, gives exempt government employees the same right to
bress and space to expressbreast milk.'*3

How often doemployers have to allow nursing employees to takea break?

Employers are required to allow employees fireasonable bre& time for an employee to
express Weast milk for her nurang child for 1 year after the childé birth each time such
employee has red to express the milk.6"** These breaks must be alowed as frequently as
needed. Employers shouldbe aware that each woman is different, and the frequency and
durationof ead break will vary among employees.

Does a nursingemployeenedl to be paidor breaks usd for expressingbreastmilk?

Generaly, no. Nonexempt employees would only need to be paid for this time if the
bre is similar to breaks that other employees are paid for, like shortcoffee bresks. Exempt
employeesd ayannot be dcked for takingbregks durng thework day to express milk.

Other than break times, what other types of special accommodaions must be provided
to nursing employees?

Nursing employees must be provided with a private location, shielded from view and free
fromany intrusion from others, to express breast milk.**> Under the FLSA, a bathroom,
even if private, does not countas a location. A private space does not have to be established
strictly for the use of the breastfeeding employee; it does, however, have to be available
any time the employee needs to express milk. Also, a city cannot disaiminate against a
breastfeeding mother simfdy becaise sheneeds to expressbreast milk while at work.**°

4114, §825.120.

14299 U.S.C. § 207(r)www.dol.gov/whd/regs/compliance/whdfs73.htm
“TEX. GOV6T CODE A 619.003.

14429 U.S.C. 8207(r)(1)(A).

145 |d

146 £ E.OC. v. Houston Funding Il, Ltd., 717 F.3d 425 (5" Cir. 2013).
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Are there any exceptions to this equirement?

Yes. A city employer with less than 50 employees does not have to provide nursing
employees with these breaks or private areas if it would cause an undue burden to the
employer.**

Does a city have to allow a custamer or other user of city facilities to breasfeed in
city facilities or on city property?

Nursing mothers have the right to breastfeed anywhere they are legally alowed to be.**®
Thus,if an individual is in the public portionsof city propertyd such as a park, a municipal
court, or city halld shehas theright to bieastfeed thereunder state law.

Resources

Pregnancy Discrimination Act:
http://www.eeoc.gov/facts/fs-preg.html

EEOC guidance on pregnancy iSsues:
http://www.eeoc.gov/laws/guidan@/pregnancy guidance.cfm

Department of Labor:
http://www.dol.gov/whd/fmla/index.htm

FMLA statutes:
http://www.dol.gov/whd/reys/statutes/fmla.htm

FMLA rules:
http://www.edr.gov/cai-bin/text-
idx?SID=4a5c0dc7533%10364 #9c8e9bc946F&node=29:3.1.1.3.54&8gn=div5

FMLA Posters:
http://www.dol.gov/whd/res/compliame/posers/fmlaen.pdf

FMLA Notice of Eligibility for E mployees:
http://www.dol.gov/whd/fmla/finalrule MWVH381.pdf

14729 U.SC. § 207(r)(3).
148 TEX . HEALTH & SAFETY CODE § 165.002.
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CHAPTER 60 Volunteers
Can city councilmembers volunteer for the city?

It depends on the situation. A city courcilmember may voluntea for a volunteer fire
department or other organization that protects the hedlth, safety, or welfare of the city if
the city council adopts a resolution alowing city councilmembers to do so’*° But the
attorney genera has staed thata city official cannot voluntee for the govemmendl entity
that it governs if the voluntee position would be: (1) supevised and controled by the
governing body; (2) the volunteer adivity would normelly be done by a compersated
employee; and (3) the adivity was not tempeoary or intermittent.’®® Thus, a city
councilmember may be able to voluntee to plant flowers or help with a park clean up day,
but would likely be precluded from regularly performing the duties othe city seaetary or a
utility employee.

Can city employees volunteer at the city?

A city employee may voluntea for the same city, but only if her job duties are not the
fisame type of services @s her voluntea work.® The Department of Labor (DOL) defines
fisametype ofserviceso to mean similar or identical services. In general, DOL would consicer
the duties and otherfactors contained in the definitions of occupations in the Dictionary of
Occupational Titles in determining whether the voluntee adivities constitute the fisame
type of servicesd as the employmentadivities. For example, police officers can voluntee
different work (non-law enforcementrelated) in city parks and shools, orcan voluneer to
perform law enforcementfor a different jurisdiction thanwhere they are employed.

Can acity payfor its volunteer police officer sn®urance or certifi cation?

Some cities have concerns that providing Texas Conmission on Law Enforcement
(TCOLE) certification for their reserve officers will endanger the officer s dlatus as
volunteas. Clevdand v. City of Elmendaf spedficaly held that TCLE certifi cation,
which is required for peace dficers engaged in law enforcement in Texas, isnot abenefit
that vioktes an officard satusas a volunea.™?

Cities also often ask about insurance for reserve officers. Title 29 C.F.R. Sedion
553.106 speficaly staes that worker scoOmpensation is consicered to be a fireasorable
benef i thab daes not jeopardize an individual Ovalunteer staus. Also, state law requires a
city to insure or othewise cover eah vdunteer police face member against any injury
sdfelrS%d in the course and ope of the volunteerG duties peformed at the request of the
city.

“9TEX. LOC.GOVar CODE §21.003
150Tex. Atty. Gen. Op. No. JC-0371 (2001); seealso Tex. Atty. Gen. Op. No. IM-0385 (1985) (holding thatan
alderman cannot be on the cityé poalice resewe force).
%129 C.FR. §553.103.
152388 F.3d 522 (5th Cir. 2004).
18 TEX. GOV6TI CODE § 614.192.
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Is thecity liable for the actions ofvolunteers?

The Texas Tort Claims Act waives governmental immunity for certain actions of
governmental employees, but does not waive governmental immunity for volunteers who are
unpeid.*>* Therefore, thecity is arguably not liablefor theactions of its volunters.

However, liability can be predicated on the actions of a paid employee who supervised
volunteas even if liability cannot be predicated on the adions of the voluntesrs
therrselves.'*® Cities may be liable for ads of employees and voluntee's where the city:
(1) has the right to direct the voluntea in his/her duties; (2) has an interest in the work
being carried out by the volunee; (3) acceptsdired or indirect benefit from thevolunteerés
work; and (@) has theright to fire or replacethe voluriea.**®

Is thecity liable if a volunteer is injured while performing work for thecity?

To the extent authorized by the Texas Tort Claims Act, cities may be liable to persons,
including volunees, for property damage, persordl injury, and deah proximately causedby
the wrongful ad, omission, or negligence of a city employee, or the condition or use of
persord or red property.’*’ Cities owe the same duty of care to voluntegs as to othes
on city property.’*® Conseguently, cities may want to limit their liability for negligence by
obtainhg worker scdmpenstion insurance coverage for ther volunteers. Cities can opt
to cover voluntea fire fighters, police officers, ememency medical personre, and fother
voluntee s that are speificaly named under the ci t i wmkérsd compenstion
insurance ' With limited exceptions, the recovery of worker sc@mpenstion benefits is the
exclusive remedy for the deah orwork-related injuries of covered individuals®®®

1% TEX. CIv. PrRAC. & REM. CODE § 101.021(1); 101.00Harris County v. Dillard,883 S.W.2d 166, 167 (Tex.
1994) (regarding a volunteer deputy sheriff).
155 gmithv. University of Texas 664 SW.2d 180 (Tex. App.d Austin 1984 writ ref'dn.r.e.).
156 E| paso Laundry Compary v. Gonzales, 36 SW.2d 793 (Tex. Civ. App.d El Paso1931, writ disméd).
" TEX. CIV. PRAC. & REM. CODE § 101.021
158 City of Austin v. Selter, 415 S.W.2d 489 (Tex. Civ. App.d Austin 1967, writ refad n.r.e.).
9 TEX. LAB. CODE §504.012.
19914, § 408.001.
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CHAPTER 78 Drug Teging
May acity perform randomor suspicionless dug tests orits employees?

The TML Lega Departmentand city attorneyseceive many cdls from cities on this issLe.
Most cities either: (1) desire to implement randomdrug testingfor all their employees; or (2)
arealy have such policy in place Many are surpised to learn thet they generaly may not
have drug testing without individualized suspiciofor al employees, sometimes referred to as
Arandom dr UWrdess Bneesception gpplies (swch as special safety or security
concerns, adequate individualizedeasondle susption, or Department of Transporgtion
regulations), acity may not diug test its empdyees.

Which employees may a city randomlydrug test?

A city may randomy drug test its employees that are in safety or seaurity sensitive
positions. Eamples of job duties that the courts have found to be safety or security
sensitive sufficient to warrant suspcionless drug testing include: driving passengers as
United Staes Department of Transporgtion licenseddrivers; operation of trucks thatweigh
more thar26,000pounds;tending toor driving school children as school bus attendants and
drivers; teaching children; armed law enforcementofficials whoseduties includeinterdiction
of drugs; nuclear power plant duties; and working on gas pipelines, among othes.*®*
Examples of employees whosejob duties have nat been sufficient to warrant drug testing
acording to a court include federa proseautors who prosecute dug cases andlibrary
workers.*®?

While who may be tesed for drugs is always going to be a fact-based inquiry based on the
duties of each employee, same duties lean towards alowing drug testng without
individualized susption based on prior case law, including: carrying of passengers; driving
with commercial drivers licenses or United Sted Department of Transpor#tion licenses;
positions thatare heavily regulated by stade and federa law; and operating heavy
machinely.*®® Someduties and sitwetions that, by themslves, may not warrant susptionless
drug testinginclude: office duties; handling morey; driving a city vehicle or police car,
prior drug use;or working with the puble.'®* Before performing a susptionless drug test
on an employee a city shouldensurethat there is a safety or seaurity issueinvolved in the
persorts job duties that would be affected by drug use.Sincejob duties and their safety or
seaurity sensitive nature is a fact isswe, a city should aways consult its city attorney or

81K riegv. Seybold, 481 F.3d 512 (7" Cir. 2007) (licenseddrivers); Int'| Bhd. of Teamgers, v. Depd of Transp.,
932F.2d 1292 (9" Cir. 1991) (large trucks); Nat &eas. Emps Union v. Von Raab, 489 U.S. 656 (1989)
(employees involvedin interdiction of drugs); Jonesv. McKenzie, 628 F.Qupp. 1500 (D.D.C. 1986) (schodl bus);
Crager v. Bd. of Educ. of Knott Courty, 313 F.Qupp.2d 690 (E.D. Ky. 2004) (teaders); IBEW, Local 1245 v.
United SatesNuclear Regulatory Commin, 966 F.2d 521 (9th Cir.1992 (nuclearpower plant, gas pipelines).

%2 Harmon v. Thornburgh, 878 F.2d 484 (D.C. Cir. 1989) (proseaute drug cases); Lanier v. City of Woodburn, 518
F.3d 1147 (9" Cir. 2008) (library workers).

153 |nt'| Bhd. of Teamders, 932 F.2d at 1295 (cartying of passengers); Kriegv. Seybold, 481 F.3d 512

(7™ Cir. 2007) (driveréslicense); Shaemakerv. Handel, 795 F.2d 1136 (3" Cir.) (heavily regulatedindustries); Plane
v. United States 796 F. Supp. 107Q 1075-77 (W.D. Mich. 1992); Middlebrooksv. Wayne Courty, 521 N.W.2d 774
(1994) (heavy machinery).

164 | anier v. City of Woodburn, 518 F.3d 1147 (9" Cir. 2008) (office); Nat'l Treasury Enmpls. Union v. Lyng, 706 F.
Supp. 934 (D.D.C. 1988) (driving acar). 37



local counsl before implementing a random drug testingpolicy or testing any employee
for drug use.

Besides employees who perform safety or seaurity sensitive functions as described abowve,
individuals who may be tesed for drugs include: (1) an applicant for employment, after the
job offer is madebut before they take the position, if somesafety or seaurity concern is
present; (2) an employee that drives commercial vehicles and who is covered by the
U.S. Department of Transpatation Regulations; or (3) an employee that the city has
reasondle

susption to kelieveis usingdrugs.*®®

However, a city should adopt a written policy and consult with its city attorney before
drug testingany of its empbyees oradopting a drug policy.

What is reasonable spgcion?

Reasondle suspcion is a decision that the supervisorneelds to make based on objective
factors suchas the appeaance or adions of the employee. For example, an employer may
arguably test for drugs after an acddent.’®® A persomel policy that requires drug testng
of any employee involved in a city related vehicle aacident should apply to all employees
equally. The employeed sadions and appeaance that cause the supevisor to have
individualized susgicion that theemployee is ondrugs should b&locumerted.

Besides search and seizure constitutional issues, are there any other concerns with
drug testng?

Drug testng information is confidential and shauld be treaed very carefully. Employers
mustcompy with the Americans with Disabilities Act when deding with the resultsof such
tess.’®” Employers are required to keep drug test results in a separate file from an
employeed personrd file and thatfile mustremain confidential .*®

Also, a city shouldensue that any drug testingor drug teding policy is applied equally to
eadt similarly situated employeg to forestall compéints of dicrimination.

Does Texas regulate thadrug testing ofemployees?

The Texas Labor Code, Sedion 21.120, allows an employer, which includes a city, to
adopt a dug-free workplace policy. However, the policy must not be written or applied in
a diseciminatary mamer and must be irtompliarce with federal law.

Should a city adopt amig testing pticy?

Before a city implements any kind of drug tesing, a city should adopt a written drug

18542 U.SC.A. § 12114; Lanier v. City of Woodbun, 518 F. 3d 1147 (2008); Nat @teas. Enps. Union v. Von
Raab, 489 U.S. 656 (1989 (pre-employment; post-offer testng); Krieg v. Seybald, 481 F.3d 512 (7" Cir. 2007)
(commercial driverslicense); Nat drkeasury Enps. Union v. Yeutter, 918 F.2d 968 (D.C. Cir. 1990.
1% xinrer, 489 U.S.at630; Von Raab, 489 U.S. at 677.
1742 U.SC. §12112
188 d. § 12112(d)(3)(B).
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testing policy. It shouldalso give the drug testingpolicy to each of its employees and have
its employees adknowledge recapt of the policy. Also, it is a good ideafor a city to adopt
sucha policy before a problem ocaurs.

What consideratios are there for a city that choogs to adopt a writterrug testing pdicy?

Drug testing policies raise constitutioral issues suchas the right to privacy and the right
against uneasondle seaches and seizures, as well as, under some circumsBnces, ISSLeS
involving the Americans with Disabilities Act (ADA).**° A drug testing policy shoud
includewhen an employee may be drug tesed, which employees or applicants may beteded,
what job duties are consicered safety or seaurity sensitive, drug tesing procedures that are
minimally intrusive and respect the employeed sight to privacy as much as possible,
notice procedures for those who may be testd, how the results will be treated, and a
policy for what occurs should a drug test come badk positive. Also, many drug testing
policies are included in drug free workplace policiesadoptedby cities.

A city shouldalso ensure thatits policy follows any ADA regulations,as well as otherstate
and federal law that ded with medicd information. The written drug policy should be
strictly and consisterity followed. Also, if acity is afederal contador or a gantee of federa
funds, he city must compy with the federal Drug-free Workplace Act of 1988. This act
requires that a city adopt a fidrug-free awarenes s pbogram and drug policy. The federa
Omnibus Transporttion Empbyee Testing Act of 1991 requires drug testing of safety-
sensitive employees in the aviation, motor carier, ralroad, and masstransitindustries.Any
city employee with a Comnercial Drivers Licensewould fal under this Act and would be
required to be tesed for drugs pre-employment, pog-acddent, reasondle suspcion, and
other testing. Any written city policy should reféct these requirements if acity has CDL
employees.

Finally, a city shouldensurethat any adoptedpolicy has been reviewed by its attorney and
that implenentation of thepolicy is guidedby thecity attorneyd advice.

Resources
Texas Wa kforce Commission:

Basic Information:
http://www.twc.stak.tx.ushews/efte/drug testng in the workplace.html

16919, §§12101-12213.
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CHAPTER 838 Employment Discrimination and Retaliation
What is Tile VII of the Civil Rights Act?

Title VII is the federal statue that prohibits an employer from discriminating against an
employee on the basis of race color, sex, national origin, or religion.*”® Discrimination
under Title VII does not apply only to hiring or firing an individual, but includes all
aspets of the employment relationship, including: compensation, assgnment,
classification, transfer, pomotion, layoff, recdl, job advertisenents, recruitment, testirg,
use of compayy fadlities, training and apprenticeship programs, fringe benefits, pay,
retirement plans, disability leave, or otherterms and conditions of employment*’* Same
sexua harassnment is currently protected by Title VI, but sexua orientation disaimination
is notin the Fifth Circuit which covers Texa& Also, the Equal Employment Oppatunity
Commission has ruled that Title VII does protect individuals from employment
disaimination basd on his or kr gender identity.*"®

Which employers does Titlevil apply to?

The provisions of Title VII apply only to an employer that employs more than 15
employees. Independent contradors, elected offi cials, or any personchosen by such officer to
bethe dficerd sersqmal staff are not consideed fi mployees o'’

What if part of the position requires that a limitation be placed on one of the
proteded classes?

Title VIl creaes a fibona fide occupational qualificat i oBFOQ) exception, which alows
an employer to hire (or refuseto hire) an individual on the basis of the employeed seligion,
sex, or national origin where religion, sex, and national origin are BFOQs reasondly
necessay to the nornal operation of the employeré usiress’® This is a very narrow and
limited exception, and requires ananalysis of facts that are specific to each case. Race or color
is never a BFOQ.

Title VII aso alows an employer to fail or refuse to hire an individual for national
searity reasons pursuant to a security program in effect purswant to a federal statute or
an Exeautive Order.'”®Whatkind of liability will a city havef it violates TitleVI1?

17942 U.SC. § 2000e-2.
111d. § 2000e:3(a).
172 EEOCV. Boh Brothers Constr. Co., 731 F.3d 444 (5™ Cir. 2013).
173 http://www.eenc.gov/deciions/0120120821%20Macy%20v% 20D 0% 20A T F.ixt
1741d. § 2000¢(f).
1751d. § 2000e2(e).
1761 d. § 2000e2(g)(1).
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Title VII places thefollowing cgps on theamount of compenstory damages (excluding back
and front pay) that may be awarded to a paintiff:

Morethan 14 but fewr than 101employees - $50,000
Morethan 100 but feer than 201$100,000
Morethan 200 but feer than 501$200,000

More than 500employees $300,006""

o O 0o

A plaintiff cannotrecver punitive damages from acity.*’®

How dces Title VII define and proed race?

Neither Title VII nor the Equal Employment Opportunty Commission (EEOC) define
frace. 0 w&¥e, the U.S. Supeme Court has interpreted race to include people of all
races.)’® Recently, the EEOC issted a compliarce manua that interprets radal
discrimination to includeemploymentaction based on:

1 racial or ethnic ancestry (for example, disaiminating against a Chinese Amrican
becaiseof their Asian ancestry);

1 physica charaderistics (discrimination based on an individual &celor, hair, or
facial features);

1 racelinked illnesses (for example, sickle cdl anemia is a geneticdly-linked disesse
that dispropdionately affeds individuals ofAfrican descent);

9 culture (discrimination based on a persors name, cultural dress or grooming
practices, accent or mamer of speech); and

1 perception (based on belief that personis a member ofa particular race regardless of
how that individual identifies #mseles).

The EEOC defines f dord as fipigmenttion, complexion, or skin shade or tone.6'®
Color disaimination can occur between personsof different races, ethnicities, or between
personsof the smerace or ethnicity.*®*

National Origin?

National origin disaimination is fithe denial of employment oppatunity based on an
individualGs, (or his or her ancestarés) place of origin or because an individual has the
physical, cultural or linguistic charaderistics of a national origin groupo™? It aso includes
disaimination based on: (&) mariage to or assocation with persons of a national origin
group; (b) memlership in, or assocéation with an organization identified with or seeking

742 U.SC. §1981a(b)(2)-(3)

178 d. § 1981a(b)(1).

19 McDondd v. Sarta Fe Trail Transp. Co., 427 U.S.273, 280 (1976).

180 Raceand Color Discrimination, EEOCCOMPLIANCE MANUAL (April 19, 2006), avail able at
www.eeoc.gov/policy/compliance.html

181 SeeWalker v. Seaetary of the Treasury, |.R.S., 713 F. Supp. 403, 405-08 (N.D. Ga.1989) (holding cause of
actionavailable for suit by light skinnedBlack person against a dark skinned Black person).

18229 C.F.R. § 1606.1
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to promote the interests of national origin groups;(c) attendance or participation in schools,
churches, templesor mosques, generally used by persons of a national origin group; and

(d) becaise an individuals name or spousé nameis assoiated with a national origin
183

group.

The most common claims of nationa origin disaimination arise from language
requirements. TheEEOC has staed that an employmentdecision that is based on an accent
does not violate Title VII if an individual 0 axent interferes with an employeed s
performance of the job. More recently, litigation regarding fispeak English onlyd rules
has come into play. The EEOC 6 s p désghiath blamkat  éaks Bmglish onlyo rule that
prohibits an employee from spesking any language other than English is a burdensometerm
and condition of employment™®* A Texas federal district court aso held that a policy that
required employees to speakEnglish at al timesin the workplace violated Title VIIé&s
prohibition against disaimination based on national origin.*®°

The EEOC provides that a rule that requires employees to spek English only at certan
timesis permissibleif justified by busiress necessty.®® However, a city must be careful
with any such polcy and should conallt its city attorney or local counsel before crafting
or adopting sucha policy and shouldensure thatit has documengd its reasonto subséntiate
the busiressnecessty for suchapolicy.

Sex?

Title VIl protects both men and women from sex disaimination. Title VIl aso protects
against fisexual stereotyping. '8’ The Supeme Court has recognized that same-sex sexual
harassment can form a basis for a valid claim under Title VI1.**® While neither Title V118°
nor Texas law creates a cause of adion for sexua orientation, some cities have passed
ordinarces that limit an employerés right to terminate an employee based on sexual
orientation.'® During the 2015 legislative session, the legislators introdued bills that
would have invalidated city ordinances thatprotect this communty from discrimination.***
Other legislators introduced bills that would have protected al Texas employees from
disaimination on the basis of sexua orientation.**? None of thesebills passed. After the
United Staes Supeme Courts holding in Obergefdl v. Hodges, however, any spouse,
including same sex spousesmust be offered the same benefits as any other spouseof an

183 Id

18429 C.FR. § 1606.7.
185 EEOCVv. PremierOperator Servs.,Inc., 113 F. Supp. 2d 1066, 1073 (N.D. Tex. 2000).
1829 CFR§ 1606.7.
187 price Waterhouse v. Hopkins, 490 U.S.228, 235 (1989) (finding potential discrimination under Title VII where
employertold plaintiff that she could improve her chancesof making partnerif she would fitalk more femininely,
dressmore femininely, have hair styled, and wearjewelryo).
18 EEOCV. Boh Bros Constr. Co., 731 F.3d 444 (5" Cir. 2013); Oncale v. Sundowner Offshare Servs,, Inc., 523
U.S.75 (1998).
189 Dawson v. Bumble & Bumble, 398 F.3d 211, 218 (2nd Cir. 2006); Blumv. Gulf Oil Corp., 597 F.2d 936, 938 (5™
Cir. 1979.
19 Audtin, Fort Worth, Houston, Dallas,San Antonio, and El Pasohave adopted ordinancesthat prohibit
discrimination on the bags of sexual orientation in employment, housing, and public acaommodations.
191 Tex. H.B. 1911 (84™ R.S.2015); Tex. H.B. 1556 (84" R.S.2015); Tex. SB. 1155 (84" R.S.2015).
192 Tex. H.B. 627 (84" R.S.2015); Tex. H.B. 1911 (84™ R.S.2015); Tex. SB. 856 (84" R.S.2015).
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employee®®® This case arguably does not protect employees from other types of
disaimination based on sexua orientation, but the EEOC argues that disaimination kased
on sxual orientation or tensgender sttus is illegal under Title V11,294

Is sexualharassment considered discrimination under Title VII?

In 1986, the U.S. Supreme Court recognized sexual harassnent as a form of sex
disaimination uner Title VII.'*®> Two yeas later, the Supeme Court dedded two cases
(Faragher and Ellerth)**® that have madeit more important than ever for employers to
know how to minimize their liability when it comesto sexua harassment claims. In some
cases, liability cannot beavoided, but in othrs, liability may be completed avoided.

If an employee suffers an adverse employment adion (for example, termination, transfer,
changes in shifts, pay reductions) at the hands of a supevisor, the employer is liable for
the adions of the supervisor, even if the employer did not know of the harassment or did
not even have away of knowing thatthe harassnent was taking place.*” To avoid this form
of liability, acity shouldmake sure that the authority to take an adverse employment action
does not soldy rest on one supevisor and that adverse employment adions are carefully
reviewed before they become efective.

If the employee is harassedby a supevisor, but does not suffer an adverse employment
adion, theemployer can escape liability by showing two things: (1) the employer exercised
reasondle care to prevent and promptly corred any harassing behavior; and (2) the
employee unreasonably failed to take advantage of any preventive or corredive
oppatunities provided by the employer or to avoid harm othewise!®® As such, it is
imperative that a city establsh an effective anti-harassnent policy, ensue that ead
employee receives a copy of the policy, reads and agrees to it, and ensue that the city
follows the policy consistenty. A city should aso establish a complaints process that
includes a point of contact for al complaints, provides a process for condicting an
objedive and thoraugh investigation of all complaints, and promises prompt iemeddl
action to addess any complaints. Additionally, employes who are assaulted by a supervisor
are no longer restricted to pursuing their actions through the Equal Employment Opportunity
Co mmi s sadnonistéasve channels as there amew claims for both a civil sexual
harassment claim and a civil assault cl&ih.

While the Faragher and Ellerth dedsions applied to sexua harassnent, the Court drew

analysis from other types of harassnment on the basis of other protected classes, including

race, color, retiona origin, religion, disability, and age. Thus, an employer should develop

a policy that covers dl forms of harassment. To prove a claim for sexual harassment there

has to be a showing that the fiharassmento or

193 Obergefellv. Hodges, No. 14-556 (2015) available at http://www.supremeourt.gov/opinions/14pdf/14-
556 3204.pdf.
19 http://www.eenc.gov/eeoc/newsroom/wysk/enforcement_protections |gbt_workers.cfm.
195 Meritor Sav. Bank FSB v. Vinson, 477 U.S.57 (1986).
19 seeBurlington Indus,, Inc. v. Ellerth, 524 U.S. 742 (1998); Faragter v. City of Boca Raton, 524 U.S.775 (1998).
¥ Faragher, 524 U.S.at777.
1984, at 778.
1998 C. v. Seak N ShakeOperations,Inc., 60 Tex. Sup. Ct. J. 493 (2017)
a4
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gender was singled out for the treatment at i$%le.

Are there discrimination concerns related to discipline or johanges for an employee on
workerso compensation?

When an employee is injured on the job, the city would have three main legal concerns:
worker scdmpenstion, the Americans with Disabilities Act (ADA), and the Family
Medical Leave Act (FMLA). First, if the employee qualifies for FMLA and has a serious
medcad condtion that warrants time off, the city needs to give the individual these
benefits.?* However, a city policy could require that FMLA and worker scémpensation be
taken concurrently.?%? The next issue involves when the employee wants to return to work
or is released by his doctor with some limitations.If the doctorG note indicaes some
limitations, the city must determine if the individualcan perform the essentialfunctions of
the job. If the individual cannot perform the essentialfunctions of the job, the city must
then determine if there is a reasondle acoommodition under the ADA that would
enable the employee to perform her job without being an undueburden on the city.?*® If
the city deddes that no reasondle accommodition can be govided and the individual must
be let go, then the city neals to ensurethat it has appropriate dacumenttion of this fact
sincethe individual could have a claim under worker scdmpenstion or under the ADA.
For more information see the FMLA and ADA sections of this manwal. Rights under the
ADA, FMLA, and state workers compenstion law could be a factor in litigation if an
employee is terminated after exercising theserights. This type of disciplinay adion should
bediscussd with locd coun®l before taking place.

What types of religious beliefs areproteded and how arethey proteded?

Religion not only includes mainsteam religions such as Catholicism, Judaism, Islam, or
Buddhism,but also includes fimoral or ethicd beliefs as to what is right and wrong which
are sinerdy held with the strength of a traditional religious view.6’®* The fact that no
religious group espousesuchbeliefs or a religious groupto which the individual professeso
belong may not accept such beliefs will not determine whether the belief is a religious
belief under Title

VI11.%%% For example, Wicca®®® and atheian®®’ are protected as fredligi o mirier Title VII.
However, purely political, socil or philosophcal beliefs are excluded from the definition
of firdigi o mirdler Title VII. For example, a court found that memtership in the United
Klans of America was not a protected religion under Title VI11.2°® Neither was a persond
religious creed thatcertain cat food contributed to anemployeed s ate ©ftwell-being.?*®

200 Alamo Heights Indep. Sch. Dist. v. ClaNg. 160244, 2018 WL 1692367 (Tex. April 6, 2018).
20129 U.SC. § 2601-2654.
29229 C.FR. §825.702(d)(2).
29342 U.S.C. §§12101-12117.
20429 C.F.R §1605.1;Welshv. U.S,, 398 U.S.333 (1970); U.S v. Seger, 380 U.S. 163 (1965).
229 C.F.R. §1605.1.
2% Brown v. Woodand Joint Unified Sch. Dist., 27 F.3d 1373 (9" Cir. 1994).
207 Reed v. Great Lakes Cos., 330 F.3d 931 (7" Cir. 2003).
208 Bellamyv. Masond Storesinc., 368 F. Supp. 1025 (E.D. Va.1973), af @, 808 F.2d 504 (4" Cir. 1974).
299 Brown v. Pena, 441 F.Supp. 1382 (S.D.Fla. 1977), affdd, 589 F. 2d 1113 (5" Cir. 1979).
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What dhould a city do if an enployee needs an a&commodation for a religious belid?

An employer has an affirmative duty to reasorebly accommodie the sincerely held
religious Eliefs of an employee or prospetive employee unlessthe employer demonstetes
that an acommodition would result in an undue hardship*® Common requests to
acommodite religious practices include leave to observe religious days, requestsfor a time
and place to pray, refusal to handle cetain transactions of the city that are contray to an
employeeb sbeliefs, and wearing reigious garb. An employer may acommocdite an
employeeGs religious beliefs or pradices by alowing flexible scheduling, voluntary
substitutionsor swaps, job reassgnmentsand lateral trangers, and modification of grooming
requiremens.?’ An employer is not required to provide an acmmmodation if the
acommodition imposesan undue hardship on the employerés legitimate bugness inerests.
An accommodition works an undue hardship if it requires fimore than a de minimis
emnomic cost on the employer.6**? In determining whether an acoommodition will resultin
an unduehardship,the EEOC will look at the costin relation to the size and operation costs
of the employer and the numberof employees who require an acommodition.

The Texas attorney general of Texas has also weighed in specificaly on the repercussionsof
the Obegerfell v. Hodges case (legdizing same sex mariage nationwide) in an
opinion®®® He expresdy staes that an employee has the right to request a religious
accommodition related to transactions involving same-sex mariages. Whether suchan
accommodgition is avail able will be upto the employer based on: (1) the cityd sompelling
interest related to any transadion; (2) the avail ability of othes to assistin the transactions;
and (3) the job description and duties of the requestor.

Can acity official be held @rsonally liable for employment discrimination?

Yes, under Sedions 1981 and 1983, federa statues providing a cause of adion of the
violation of federa rights, acity official could be liablefor damages for employment
discrimination.

The Civil Rights Act of 1866, 42J).S.C. § 1981, iovides, inrelevant part:

All personswithin the jurisdiction of the United Staks shall have the same right in
every State and Temitory to make and enforce contracts, to sue, be parties, give
eviderce, and to the full and equa benefit of al laws and proceedings for the
seaurity of persons and property as is enjoyed by white citizens, and shal be
subed to like punishment, pains, penalties, taxes, licenses,and exadions of every
kind, and to no othre

To provea Section 1981claim a phintiff must show that:

#1042 U.SC. §2000e;29 C.FR. § 1605.2(d).

Z11d. § 1605.2(€).

214,

3 Tex. Atty. Gen. Op. KP-0025 (2015) available at

https.//www.texasattor neygeneral.gov/opinions/opinions/51paxton/op/2015/kp0025.pdf; Obergefellv. Hodges, No.
14-556 (2015) available at http://www.supremeaourt.gov/opinions/14pd/14-556 3204.pdf.
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(1) the plaintiff is a memler of a racial minority; (2) an intent to disaiminate on the
basis of race by the defendant; and (3) the disaimination concerned one or more
of the adivities enumeated in the staute (i.e., make and enforce contracts, sue
and besued, give evidene, etc.).?**

Sedion 1981 claims can be held against city officials in their individual capadty for
alegations of race disaimination if the individual city official is ading the same as the
statein regards to the complained-of conduct.?*® Thus, a city official could be individualy
liable for a suit where the official has purposely disaiminated against an employee based
on his or her race and has talen anegative employmentadion against thatemployee

The Civil Rights Act of 1871, 42 U.S.C. § 1983, creates a private right of adion for
redressing the violation ofederal law by thoseading under color of statelaw. It provides:

Every person who, under color of any statug, ordinarce, regulation, custom, or
usag, of any State... subjects, or causes to be subjected, any citizen of the United
Staes or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities seaured by the Constiution and laws, shall be
liable to the prty injured.

Both of thesesedions can be usedto bring suit against city officias in their individual
cgpacities. One example of a Sedion 1983 claim would be a claim for sexua harassnent
as a violation of an employeed sonstitutioral rights**®

However, if a resigning employee makes an allegation of discrimination, theyntiuste an
allegation of constructive discharge, or, in other words, that they resigned as a result of the
employer creating a hostile work environment. They cannot allege discrimination by the
employer alone, or they are seen to have not exhausted theisidhtive remedies available

to them for the claind’’ The applicable administrative remedies that must be exhausted
commence on the date the employee gives notice of his resigff&tion.

A city official could have the defense of qualified immunity against a Section 1981 or
Sedion 1983claim, but only if the official meets the required criteria. AiUnder the doctrine
of qudlified immunty, &overnment officials performing discretionary functions generaly
are shielded from liability for civil damages insdar as theirconduwct does not viokbte clearly
establishedstatutay or constitutioral rights of which a reasondle person would have
known@?*® However, qualified immunity is less likely to protect city officials against
cetain claims, such as sexua harassment under Section 1983, when theibehavior is
objedively unreasmable.?*°

4 Mian v. Donaldson, Lufkin & JenretteSecs. Corp., 7 F.3d 1085, 1087 (2d Cir.1993).

215 Foleyv. Univ. of Houston Sys, 355 F.3d 333 337-38 (5™ Cir. 2003).

218 5outhard v. Tex. Bd. of Crim. Justice, 114 F.3d 539, 550 (5" Cir. 1997).

2" Harris County Hospital District v. Parker, 484 S.W.3d 182, 188 (Tex. App. 2015)

#8Green v. Breenan, 136 U.S.14 (2015)

219 Buitt v. Houston Indep. Sch. Dist., 236 F.Supp.2d 703 (S.D. Tex. 2002) (quoting Harlow v. Fitzgerald, 457 U.S.
800, 818 (1982)).

220) auderdale v. Texas Dept. of Crim. Justice, 512 F.3d 15721 %66-67 (5" Cir. 2007).



Are there statelaws aganst enployment discrimination?

Yes. Chapter 21 of the Labor Codemakes it unlawful to disaiminate against an employee
or applicant on the basis of race, color, disability, religion, sex, nationa origin, or age.*
This chapter also makes the Texas Workforce Commission the enforcement agency for
Title VIl in Texas??? Sedion 21.055 ofthe Labor Codemakes retaliation an urdwful
employment pactice

How shauld pregnant employees be teated?

The answer depends on whether te pregnant employee is fidisaled oor not under the
Americans with Disdilities Act (ADA). If the pregnant employee is claiming that she is
disabledor providesa physiciand $etter indicating that she can no longer perform functions
of her job then the city neals to go through the same reasondle acommodition analysis
that it would go throwgh for any otheremployee with a disability. In a recent opinion, the
United Staes Supeme Courtreviewed this issue.?*® The factual issuein this case was that
a pregnant U.PS. driver asked for an accommodiion related to lifting during her
pregnancy.?** U.PS. denied the request, even though it acommodated employees on
workers compersation or who had a disability under the Americans with Disabilities Act
in other cases. The Court held that the pregnant employee was discriminated against
because she was able to show that: (1) she saught an acommodition; (2) the employer
did not provide the accommodition; but (3) the employer had acommodited other smilarly
situated employees.??® The employing city needsto be careful and treat a pregnant employee
like it would treat any othersick or disabled employee. If the employee is not disablel, but
has asked for some acaommodition, then the city should consider acommoditing the
pregnant employee the same way it has acommodated other similarly situated employees.

Also, the Prggnancy Discrimination Act prohibits an employer from removing a pregnant
employee from her asdgned duties if sheis able and willing to perform her job.%?° A
pregnant employee must be allowed to work as long as sheis able to perform her job.
While a city may have concerns for the persord safety of the employee (including risks
of harm to the fetuscaried by the employee) case law has indicaed that concerns for
the safety of a pregnant employee is not a defense to unlawful disaimination®’ For
example, if the pregnant employee is willing and able to perform the duties of a first
responayr, she should be alowed to continue doingso. However, under the PDA, an
employer is not required to grant preferential treament to a pregnant woman but is obliged
to ignore a womanés pregnancy and fitreat the employee as well as it would have if shewere
not pregnant.6?® A city also mustallow a female employee to express beast milk at work

221
222

TEX. LAB. CODE § 21.051.

Id. §21.003 http://www.twc.state.k.us/abou-texas-workforce
#2young v. United Parcel Serv., In¢35 S.Ct. 1338 (2015).
2241d. at 1344.

22|d. at 1354.

22042 U.S.C. § 2000e; 29 C.F.R. § 1604.A0isonL e Bl anc v. Depé6ét of Pub Saf.
Police, 671 So0.2d 448 (La. App®'Lir. 1995)(holding that it was discrimination to automatically place pregnant

employee on light duty without a finding of a disability).
27 nt 61 .Johmson @ontrols, Inc499 U.S. 187 (1991).

228 rbano v. Continental Airlines, Ind.38 F.3d 204, 206 (5Cir. 1998) (quotind®i r ai no v. | nt o1l
48

and Cq

Ori en:


http://www.twc.state.tx.us/about-texas-workforce

and cannot digriminate ayainst awoman becauseshe is latating.?*°
Is there any Texas law onthis isue?

Statelaw also covers this is®l Sedion 180.004 ofthe Locd Government Coderequires a
city to fimakea reassondle effort to acommodite an employeed who is pregnant and whose
physician hes staed that she is physicaly restricted because of the pregnancy. Also, a city
mustprovide a tempoary work assgnmentif oneis available and the pregnant employeed s
doctor has determined that theempl oyee cannot peform her permanent work assgnment.

May an employer transfer an employee to light or alternate dutyon the basis of pegnancy?

Yes, but only if sheindicaes a need for such assistage. An employer may not single

out pregnancy-related conditions for special procedures when determining an employeeGs

ability to wark. If a pregnant employee is tempoarily unable to perform job functions
becaise of her pregnancy, the employer musttreat her the same as any other temporarily

disabed employee. For example, if the employer alows other temporarily disabled
employees to take a lighter or dternative duty, the employer also must give an employee

who is pregnant the same options. Pegnant employees must be permitted to work so long

as they are able to perform the essential functions of their jobs. An employer may not

take Aanticipatory0d action against a pregnant employee, or make generd assumptions
about the impad that a pregnancy might have on a woma rs @bility to do her job.?*

According to the Equa Employment Opportunty Commisson, if an employee has been

absentfrom work as a result of a pregnancy-related condition and recovers, her employer

cannotrequire her to remain on leave until the babyds birth. An employer also may not have

a rule that prohibits an employee from returning to work for a predetermined lergth of time
after childbirth.?®*

Are there spetial exceptions for lawenforcement agencies?

No. A law enforcement agency may not remove a pregnant officer from an assgnment, or
force her to assumea light duty assgnmentunless sheis unable to perform the essential
functions of a police officer position®*? In other words, when assigning a pregnant officer
to light duty, an agency must use the same criteria applied for other tempaarily disabled
officers. A pregnant employee shouldnot be forced into a light duty assignmentso long as
she is physicdly able to perform the essential functions of her regular assgnment.
Likewise, a city employer should be careful when alowing a pregnant employee to elect a
light duy assgnment before it is medically necessary, unless othe non-pregnant employees
are dlowed to meke this election.

Inc., 84 F.3d 270, 274 (7th Cir. 1996)).

22999 U.S.C. § 207(r)E.E.O.C. v. Houston Fundirg Ltd., 717 F.3d 425 (BCir. 2013).
20 Maldonado v. U.S. Bank86 F.3d 759, 767 {7Cir. 1999).
Bhywww.eeoc.gov/facts/ipreg.html

206 Loughl i n, 579 SoRd 788(fHab App. & Didi991).
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Does an employer have rasponsibility to protect pregnant employees from duties that may

be harmful to their babies?

No. According to the Supreme Courtds rul
not have fetal protection policies that exclude women from centardous jobs, even if the
intent of the policy is benevolent. Decisions about the welfare of future children are the
responsibility of parents, not empl oyer s.
capable of doing their jobs as their male rdewparts may not be forced to choose between

having a child and having a job. o An

ability to get her job done, 0 not whether

What shauld a city do if an employee refusesto accommodatea same-sex spousebecause
of a religious belid?

An employer has an dffirmative duty to reasorsbly accommodite the sincedy held
religious keEliefs of an employee or prospetive employee unlessthe employer demonstetes
that an acommodition would result in an undue hardship®*®* Common requests to
acommodite reigious practices include leave to observe religious days, requestsfor a time
and place to pray, refusal to handle certain transactions of the city that are contray to an
employeeb sheliefs, and wearing redigious garb. An employer may acmmmocdite an
employeeGs religious beliefs or pradices by alowing flexible scheduling, voluntary
substitutionsor swaps, job reassgnmentsand lateral trangers, and modificaion of grooming
requiremens?* An employer is not required to provide an ac@mmodation if the
acommodition imposesan undue hardship on the employeré legitimate busiress inerests.
An accommodiion works an undue hardship if it requires fimore than a de minimis
eamnomiccost on the employer.6”® In determining whether an acommodition will result in
an unduehardship,the EEOC will look at the costin relation to the ske and operation costs
of the employer and the numberof employees who require an acommaodition.

The Texas attorney general of Texas has also weighed in specificaly on the repercussionsof
the Obergefell v. Hodges casein an opinior™>® He expresdy staes thatan employee has the
right to request a religious accommodition related to transations involving same-sex
marriages. Whether such an accommodationis avail able will be up to the employer based
on: (1) the cityd sompelling interest related to any transation; (2) the availability of
others to assistin the tlansactions;and (3)the job desription and dutes of therequestor.

23342 U.S.C. § 2000e; 29 C.F.R. § 1605.2(d).

#41d. § 1605.2(e).

235 Id

0Ty, Atty. Gen. Op. KF0025 (2015)pvailable at
https://www.texasattorneygeia.gov/opinions/opinions/51paxton/op/2015/kp0025. pdf

50

ng

Und

| o
t h

Y €
e


https://www.texasattorneygeneral.gov/opinions/opinions/51paxton/op/2015/kp0025.pdf

Resources

EEOC Information:
http://www.eec.gov/facts/cganda.html

Title VII Statute:
http://www.eeoc.gov/laws/statutes/titlevii.tm

Title VII R egulations:
Sex Discrimination:
http://www.accessgpo.gov/naa/cfr/waisidx 09/29cfr1604 09.html

Religious Discrimi nation:
http://www.accesgpo.gov/naa/cfr/waisidx 09/29cfr1605 09.html

National Origin Discrimin ation:
http://www.accessgpo.gov/naa/cfr/waisidx 09/29cfr1606 09.html

Employee Seledion:
http://www.acessgpo.gov/naalcfr/waisidx 09/29cfr1607 09.html

Pregnancy Discrimination Act:
http://www.eeoc.gov/facts/fs-preg.html

EEOC guidance on pregnancy iSsues:
http://www.eeoc.gov/laws/guidan@/pregnancy guidance.cfm

Texas Wa kforce Commission
http://mwww.twc.stak.tx.us/abotr-texas-workforce
http://www.twc.stak.tx.us/naevs/dte/tocnain2.html
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http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm
http://www.twc.state.tx.us/about-texas-workforce
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CHAPTER 90 Disability Accommodation and Discrimination: Americans with
Disabilities Amendments Act of 2008

What isthe Americans with Disahliti es Act?

The Americans with Disabilities Act (ADA) is a federa law intended to prevent
disaimination against individuals who have a disability.>*” This includes prohibitions on
disaimination against individuals with disabilities in the employment relationship?®® The
ADA prohibits diseiminationin all employmentpradices against fiqualifi ed individualswith
disabilitiesd®® A city as employer may not disaiminate against these individuals in
maters of hiring, firing, promotions,pay, training, benefits, or any otherterm or condition

of employment. In 2008, the ADA AmendmentsAct was passedwhich broadened the
definition of disabilty to include more individuals®®® The ADA applies to al city
employers.?** However, the disability discrimination provisions under State law apply to all
city employergegardless of the number efployees city has*

What is a disabity?

A disability is defined as fia physica or mentl imparmentthat subsantialy limits one or
more major life adivities of suchi n di v iltdasa Includes individuals who are
fregarded as 0 avilg such an impairment®*® A major life activity is consicered to be
substantally limited if an individual cannot perform the activity at al or is limited in the
i andition, manrer or duration under which an individual can perform 0the activity when
compared to what an average personcan do?** Under the Pregnancy Discrimination Act,
pregnancy by itself is not a fidisabilityod but may include impairments thet may be disabilities
depending on the sitation.

What is afimajor life activitydo ?

Major life adivities include activities that most people can do to take care of them&lves and
live regular lives including, but not limited to: fi aiag for oneself, performing manwa tasks,
seeing, heaing, eding, sleeping, walking, standng, lifting, bending, speking, breahing,
learning, reading, concentrating, thinking, communi@ting, and working. dt aso includes
fimajor bodily funct i o whsclh includes correct functioning of the digestive, immure,
neurological, respiratory, circulatory, and reproductive systems?*> Any medical or mentl
problemthat interferes with a persorts norma adivities or work would likely fall into one of
thesecategories, makingthe determination of a disability ailmostaways fall on the sideof the
individual having a disabilty.

23742 U.S.C. § 12101.

2381d, 812111

291d, §12112

240 ADA Amendments Act of 2008 (P.L. 110-325) available at _http://www.adagov/pubs/adastatuted8.htm; 29
C.F.R. part 163@vailable athttp://www.ecfr.gov/cgbin/text
idx?SID=68f496¢105428213835bf25393b6e309&mc=true&node=pt29.4.1630&rgn=div5

2142 USC §1211(5)(A).

22TEX. LAB. CODE § 21.001;.

24342 U.SC. § 12102; Roman-Oliverasv. Puerto Rico Elec. Power Auth., 655 F.3d 43, 49 (1% Cir. 2011).
24429 C.FR. §1630.2.

#4542 U.SC. §12102.
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Wh o i s lifiad indigduaal o ?

A fqualified i ndi v iwthai raust,bé given a fireasondle accommodt i ofar oher
disability, is an individual who can perform the fi gsentialfunct i o of $héjob regardless

of a ressondle acommodition.?*® The city as employer determines the fi ssentiaffunct i on s 0
of a job, but a city should be caeful not to let it appea that its job description, job
posting, or other listing of essentialfunctions is disriminatory against individuals with
disabilities**’

What is a reasonablecommodation?

A reasmable acommodation is an accommodition to an employee that alows a
qualifi ed individual with a disabiity able to perform the job despite the disability.?*® For
example, this wouldinclude changing the job site in someway to makeit more accessble
for an individual or alowing different break periods for an individual with a disability. A
reasonable accommodition could aso include time off for the individual with a
disability.?*® This acoommodition could mean a city would need to ke a position open
for an individual with a disability for an extencded period. It is has not been definitiv ely
decided whether an absencecontrol policy could beusedto terminate an individual with a
disability whois on ADA leave.

When does a city havdo give a reasonable acommodation?
A city mustmakea reasonable accommodition for an employee when the employee:

(a) has a disabilty under the Act;

(b) can perform the essentia functions of the job with the reasondle acommodition;
and

(c) the reasondle accommodition does not present an fiunduehar d s had tpedity as
employer.?° fiUnduehar d s hmieapsdhat fisignifi cant difficulty or expen s evauld have
to be incurred for an employee with a disabilty to be accommodated?** The factors
included in determining whether an acommodition is fireasondled or should be given
includes:

(1) the cost of the accommodation;
(i) the size of the employer and its financial resour@s when compaed to the
suggested accommodition;
(iii) the numberof employees; and
(iv) the type of position involved.>*®> The larger the employer or the more

employees an employer has, the more dificult or expensive an acommodition must
be before it will be consicered an fiundue lar d s h\Whetherda city must give a
ressnable acommodition is a fad question that should bereviewed by loca

24942 U.S.C. § 12111.

24729 C.F.R. § 1630.2.

24842 U.S.C. § 12111.

249 geenttp://www.eeoc.gov/policy/docs/accommodation. htonlexamples of reasonable accommodations.
»042 U.S.C. § 12112.

*1|d.§ 12111; 29 C.F.R. § 1630.15.

%242 U.S.C. § 12111(10)(B).
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counsel orcity attorney before afinal determination is mack.
How dces a cityfind outit needsto give a reasonable @acommodation?

A city only mustacommodite a fk n o wdisability.>>® First, a city employer would
stat looking into giving an employee a reasanable accommodition if the employee requests
it. An employer must be careful not to treat the individual as having a disability, but this
would not kegp them from asking how the employer can help an individual do their job if
there are job performance isstes. Also, the city may also be able to ask an employee for
medcd information when the employer and employee are trying to formulate a
reasondle accommodition under limited conditions®®>* For job applicants, an employer
cannot ask an applicant if they are disabledor need a reasonable accommodition, even if
it appears clea to the employer that this will be the situation. Instead an employer should
ask the applicant whether they can perform the essentialfunctions of thejob and tlen bese
any adion on theanswer to this question.

Can a city require that all job applicants have a medical exam to make sure they can
perform thejob?

Under the ADA, a medicd examination for job applicants can only be required if: (1) all
job applicants are required to undergo the same medica examination for thejob category; (2)
the job applicant has aready been offered the job, but conditionedthe job offer on the
outcomeof the medtd examination; and (3) that information obtained is kept confidential.
After an individual becomesan employee of the city, any medcd examination mustbe job
related and necessay for city busines$> Also, a city should be very careful when
approahing job applicants about disabilities. In an interview or job applicdion, a city
shouldfocus on whether an individual can perform the essential jobfunctions, not wiether
the individual may or may not havea physical or mentl disability.

Can a city require thatjob applicantstake a physical agility testor a test tomake sure they
can perform the speific tasks of thgob thatthey are applying fa?

A city can give job applicants teststhat test the applican t @ébsity to perform essential
functions ofthe job or physica fithesstestsbefore any job offer is made. Tests must be job
related and consistentwith busiress necessty. Also, a city must be careful that any test
does not tendto screen out oradually screen out pesons with digbilities.

Wh at dsdbleda@®mfployee cannot do thgob even with a reasonable acommodation?

An employee mustbe able to perform the essentialfunctions of the job to be protected under
the ADA. This may or may notincludethe provision of a reasondle accommodition by the
city. If there is no reasondle accommodition that would allow the individual to perform
the job then thatindividual does not neal to be hired or retained by the city. The best way to
showwhat are theessentialfunctions of a job is to have a detalled job description in place
for each position l&fore individuals are interviewed or hired for the position. When making

2342 U.S.C8§ 12112(b)(5)(A).
#5429 C.FR. pt. 1630 app. §1630.9 (1998).
2542 U.SC. §12112; 29 C.FR. § 1630.4(c).
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the dedsions of what the essential job functions are and whether an individual can
perform thesefunctions, a city shouldconsult with lo@ coun® or its city attorney.
Can atendance beconsdered an essentialjob function?

Yes. Acording to theNinth Circu i ded@isson, attendance is an essentialfunction of the job
for all enployees whowork at a pbce of business™®

How dces the ADA work with drug use?

Questions involving drug use and testing can be found in the Drug Testing portion of
this dacument. It includes nformation about th&DA.

What happens if the city violates an in d i v i dights luida the Americans with
Disabilities Act?

If an employee or applicant is disaiminated against based on ther disability, the city may
be lisble for compersatory damages.>®’ A court can also award badk pay, front pay, or
require thatan individual bereinstated.”®

Can acity6 sck Igave policy violate theADA?

Yes. A city can have a sick leave policy that violatesthe ADA. First, the EEOC has staed
thatan absencecontrol policy that staes that employees are autoneticdly terminated after a
certain length of time can violate the ADA, becaise they do not provide for any
interaction with the employee regarding a possible disability. Also, a city canot have a
sick leave policy that equests information from an employee or the employeed loctor
about the nature of the employeeb dliness. But a city may have a policy that asks for a
doctords note, the date of theappointmentand that it wvas medially necessary.*°

Is there individual liability for supervisors for violations of the Americans with
Disabilities Act?

Not currently in Texas. Federal courtsin Texas have held there is not individual liability
for supevisors for violations of the Americans with Disabilities Act.?*° However, the
speific issue hes not been dedded by the Fifth Circuit, the federal court of appeds
covering Texas, so each supevisor in Texas should be careful to avoid violations of the
Americans with Disabilities Act notonly due to theimplicaionsto the city, but aso becaise
acourt could hold in the future that theeis individual liability for sugervisors.

26 samper v. Providence St. Vincent Med.@T5 F.3d 1233 (9Cir. 2012).

%742 U.S.C. § 1981a(a)(2).

#8E E.0.C. v. E.I. Du Pont de Nemours & C480F.3d 724, 732 (8Cir. 2007).

EEQOC v. Di, 20124\ d4D887 (S.B.cCal. Feb. 9, 2012).

#0pena v. Bexar Cty., Tex/26 F.Supp.2d 675 (W.D. Tex. 2018ge Lollar v. Bakerl96 F.3d 603, 609 {5Cir.
1999) (holding that there is no individUgdbility under the Rehabilitation Act which has similar language to the
Americans with Disabilities Act).
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Does the ADA require employers to take any dter action?

Every city employer also must postnotices at locations where job applicants and employees
can aacess thenotices. These notices an be foundat:
http://www1.eeoc.gov/employers/uploadéeoc salf print poser.pdf.

Other than asemployers, dces the ADA require cities to takeany other action?

Cities mustcomgdy with ADA regulations regarding accessibility of city buildings and
facilities. Thefedera government has proviced two handbooks toassist cites with this task.
These incluc

ADA Compliance Guidefor Small Townshttp:/www.ada.gov/smtown.tim.
Technical Manual for Locd Governments: http:/www.ada.gov/taman2.htmi.

Resources

Americans with Disabiities Act Statutes (as anended in 2008:
http://www.ada.gov/pubs/adastatue08.htm

Americans with Disablities Act Resources:
www.ada.gov

Basic Americans with Disabilities Act Information from the Equal
Employment Opportunity Commission:
http://www.eeoc.gov/facts/adal7.html

Title 1l Te chnical AssistanceM anual for State and Local Governments:
http//www.ada.gov/taman2.html
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CHAPTER 108 Age Discrimination: Age Discrimination in Employment Act
What isthe Age Discrimination in Employment Act?

The Age Discaimination in Employment Act of 1967 (ADEA) is a federal statutethat
protects individualswho are 40 yeas of age or older from employment disaimination
based on age.?® The ADEA's protections apply to both employees and job applicants?®?
Under the ADEA, it is unlavful to disaiminate against a person because of his/her age
with respect to any term, condition, or privilege of employment, including hiring, firing,
promotion,layoff, compensation, lenefits, job assignments, and @ining.?®

It is also unlawful to retaliate against an individual for opposing employment pradices
that disciminate based on age or for filing an age discrimination charge, testfying, or
participating in any way in an investiggtion, proceading, or liti gation uncer the ADEA.?** The
ADEA applies to all cities regardless of the number of employees the citf®Aas

1 Job Ndices and Adertisements
The ADEA generally makes it unlawful to include age preferences, limitations, or
speificationsin job notices or advertisements.A job notice or advertisement may specify an
age limit only in therare circumstnces where age is shownto be a fibonafide occugational
quaifica i o FOQ) feaBonably necessay to thenormel opemtion of the busiess?®

1 Pre-Employment Inquries
The ADEA does not specificaly prohibit an employer from asking an appli cant's age or date
of birth. However, becaise such inquiries may deter older workers from applying for
employment or may otherwiseindicae possibleintent to disaiminate based on age, requests
for age information will be closdy scrutinized to make sure that the inquiry was made
for a lawful purpose, rather than for a purposeprohibited by the ADEA.

1 Benefits

The Older Workers Benefit Protection Act of 1990 (OWBPA) amendd the ADEA to
speificaly prohibit employers from denying benefits to older employees. Corngress
recognized that the cost of providing certain benefits to older workers is greaer than the
cost of providing thosesame benefits to younger workers and that thosegreater costswould
crede a disincentive to hire older workers. Therefore, in limited circumsences, an
employer may be permitted to reduce benefits based on age, as long as the cost of
providing the reduced benefits to older wakers is thesame as the cost of goviding benefits
to younger workers.?’

%129 U.S.C. § 631.
%214, 8§ 623(a); 623(b).
231d. § 623(i).
%414, § 623(d).
2°1d. § 630 Mount Lemmon Fire District v. Guido, 586 U.S(2018)
2619, § 623(f)(1);also seeTEX. LAB. CODE §§ 21.104104.
%71d. 88 623(f)(2)(A); 623(f)(2)(B).
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What happens if a city violates an ndividual GABEA rights?

If acity disaiminates against an employee or an applicant, the city could be liable for badk
pay, compenstory pay, and front my.?°®

Can a city set an age limit on how old a peace officer or fire fighter can be and still
comply with stte law andthe ADEA?

Yes. Statelaw staes that a city fidoes not commit an unlavful employment pradice by
imposing aminimum or maximum age requirementfor peace officers or fire fighterso™® An
amendnent to the ADEA was passed in 1996that allows public employers, including cities,
to have maimum hiring ages and manditory retirement ages for law enforcement officers
and firefighters.?™®

Is there individual liability for supervisors for agediscrimination?

No. Courts have interpreted both statelaw provisions, and the federal Age Discrimination
in Emplyment Act, as notallowing individual liability.?"*

Resources

EEOC Information:
http://www.eeoc.gov/ecoc/publicationsiage.cfim

ADEA Statute:
http://www.eeoc.gov/laws/statutes/ash.cfm

ADEA Regulations:
http://mwww.eeoc.gov/lawsitypes/age regulationscfm

268 jylian v. City of Houstor314 F.3d 721 (8 Cir. 2002).
29TEX. LAB. CODE § 21.104.
2029 U.S.C. § 623(i).
2" Medina v. Ramsey Steel Co., |38 F.3d 674 (BCir. 2001);Benavides v. Moore348 S.W.2d 190, 198
(Tex.App.d Corpus Christi 1992, writ denied$tults v. Conoco, Inc76 F.3d 651, 655 {5Cir.1996).See
TEX. LAB.

CODE §8 21.002, 21.051(8); 29 U.S.C. § 623(a).
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CHAPTER 110 TexasWhistleblower Act
What isthe Texas Whistleblower Act?

The Texas Whistleblower Act (Act) prohibits a city from suspendig, or terminating the
employmentof, or taking otheradverse personrel adion against an employee who fin good
faith reports a violation of law by the employing governmental entity or another public
employee to an appropriate law enforcementauthority.o*’?

In addition to suspenson or termination, what is consideed an i avese personnel
act i o n étheActd

fiPersonrel ad i oi®m defined as fi |m adion that affects an employeed scompensation,
promotion, @motion, transfer, work assgnment, or performance evaluation®*’® Some
courts have opined thatreprimands or severe harassment may be enough to trigger the
Act.?”* The Supeme Cout of Texas has held that removing unpaid duties from an
employee was not an adverse persomel adion.?’®

Who is consideed  aapprofiriate lawenforcement auhorit y ader the Act?

A report is madeto an apprapriate law enforcement authority if the authority is a part of a

state orloca governmental entity or of the federal government who the employee in

good faith believes is authorized to: (1) regulate under or enforce the law alleged to be

violated in the report; or (2) investgate or prosecute a violation of crimina law.?"®

Simply reporting to a supevisor who may not have the authority to take adion regarding

the repored violation is not usudly consdered a fireport to an appropriate law enforcement
authorityd under the Act.?’” Alsq, the Supeme Court of Texas recently ruled that someone
who has the managerial authority to enforce a flawo, suchas university president,is not

necessarily afi dw enforcementauthorityd as required by the statu.?’®

What is considred  bBaw @i he vitlation of which can bethe subject of whistleblowing?

A flawo is a stateor federa statug, an ordinance of a loca governmental entity, or fia
rule adoptedunder a statuteor ordinan@.o*’° A charter provision can aso supply the law
in these situations?®® A personrel or other interna policy can beconsicered a flaw dunder
this statute ifa city has adoptedthe policy by ordinance or resolution®®! A city should

2TEX. GOVOT CODE A 554.002(a).
21314, § 554.001(3).
274 5ee Univ. of Houston v. Barth78 S.W.3d 157, 1684 (Tex. Appd Houston [£' Dist.] 2005, no pet.).
275 Montgomery County v. ParR46 S.W.3d 610 (Tex. 2007).
Z°TEX. GOVOT CODE A 554.002(b).
2" See City of Elsa v. Joel Homer Gonzal25 S.W3d 622, 626 (Tex. 2010) (per curiarfiparling v. City of
Port Lavacg 329 F.3d 422 (5Cir. 2003).
*8Texas A & M UniversigKingsville v. Morenp399 S.W.3d 128 (Tex. 2013)ee also U.T. Sw. Med. Ctr. V.
Gentilello, 398 S.W.3d 680 (Tex. 2013).
PTEX.GOVO T CODE A Urivsod HoOsfon (. Bajttd03 S.W.3d 851, 8585 (Tex. 2013).
280 City of Beaumont v. Bouilligr873 S.W.2d 425 (Tex. App.Beaumont, 1993), writ granted, reversed 896
S.W.2d 143 (Tex., 1995), rehearing overruled.
1 City of Waco vLopez 183 S.W.3d 825, 829 (Tex. AfiVaco 2005).
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