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STATEMENT REGARDING ORAL ARGUMENT
Pursuant to Rule 39 of the Texas Rules of Appellate Procedure, Appellants
request oral argument. The issues presented in this appeal are important to the
jurisprudence of the State, as the local ordinance at issue threatens to undermine a
statewide regulatory system duly enacted by the Legislature. Appellants
respectfully submit that oral argument will assist the Court of Appeals in its
consideration of this appeal.
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STATEMENT OF THE CASE
Appellant Consumer Service Alliance of Texas, Inc. (“CSAT”) sued the City
of Dallas seeking a declaration that the Ordinance at issue was unconstitutional
because it was preempted by state law, as well as injunctive relief to prevent the
enforcement of the Ordinance. Appellants TitleMax of Texas, Inc. and ACE Cash
Express Inc. later intervened in the case, also seeking declaratory and injunctive
relief.

In addition, TitleMax alleged that enforcement of the Ordinance was

unconstitutional because it would amount to an improper virtual prohibition of
TitleMax’s operations in the City. The City filed a plea to the Jurisdiction, which:
(1) challenged the trial court’s subject-matter jurisdiction; (2) alleged that the City
was immune from suit; (3) challenged standing of the CSAT to challenge the
Ordinance; and (4) alleged that the City was immune from Appellants’ claim for
attorneys’ fees. After a hearing, the trial court granted the City’s plea to the
jurisdiction in all respects. Thereafter, Appellants brought this appeal.
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ISSUES PRESENTED
Primary Issue:
Whether the trial court erred in ruling that it had no subject-matter
jurisdiction to determine the merits of Appellants’ lawsuit challenging the
constitutionality of a municipal ordinance.

Sub-Issues:
1.
Whether a court of equity has subject-matter jurisdiction to review the
constitutionality of a new criminal ordinance when (a) the municipality threatens to
enforce the ordinance, generating at least some compliance with the ordinance; but
(b) the municipality does not actually enforce the ordinance, which prevents any
review of the ordinance in the criminal courts, thereby rendering the ordinance
judicially unreviewable.
2.
Whether, in a suit under the Uniform Declaratory Judgment Act,
which contains an express waiver of sovereign immunity in proceedings
challenging the validity of a municipal ordinance, the trial court erred in holding
that the City is immune from suit seeking a declaration that an ordinance is invalid
and to recover related attorneys’ fees.
3.
Whether CSAT, a trade organization representing the interests of its
members that are affected by the City’s ordinance, has standing to pursue this
action on behalf of its members.

APPELLANTS’ BRIEF

Page vii

ABBREVIATIONS AND RECORD REFERENCES
Abbreviations
“CSAT” refers to Plaintiff Consumer Service Alliance of Texas, Inc., a non-profit
trade association comprised of businesses that provide credit access services to
consumers in Texas.
“TitleMax” refers to Plaintiff TitleMax of Texas, Inc.
“ACE” refers to Plaintiff ACE Cash Express, Inc.
“Appellants” refers to Plaintiffs CSAT, TitleMax and ACE, collectively.
“City” refers to Appellee/Defendant City of Dallas, Texas
“Ordinance” refers to Dallas City Code § 50-144 et seq., the ordinance challenged
in the underlying case. See note 2, infra.
“CSO Act” refers to amendments to Chapter 393 of the Finance Code that created
Subchapter G, which provides for licensing and regulation of credit access
businesses. See TEX. FIN. CODE § 393.601 et seq. (as amended). See note 1, infra.

Record References
“CR” refers to the single volume of the Clerk’s Record, followed by the page
number, e.g., CR 95. “RR” refers to the Reporter’s Record of the hearing
conducted by the trial court on February 5, 2013.
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STATEMENT OF FACTS
On June 17, 2011, Governor Perry signed House Bills 2592 and 2594, which
amended Chapter 393 of the Finance Code. CR 424. Those amendments included
the creation of a new Subchapter G, which provides for the licensing and
regulation of credit access businesses. See TEX. FIN. CODE § 393.601 et seq. (as
amended) (the “CSO Act”).1 CR 263; 399-424.
Credit access businesses, such as TitleMax, ACE and other members of
CSAT, are credit service organizations that assist consumers in obtaining credit
from third-party lenders. CR 263. The amendments to the CSO Act require,
among other things, that credit access businesses be licensed by the State of Texas
and conduct their businesses under the applicable provisions of the Texas Finance
Code. As amended, the Finance Code and the CSO Act comprehensively regulate
the field of business in which the credit access businesses operate. CR 347-424.
On June 22, 2011—just five days after the Governor signed the CSO Act
amendments into law—the Dallas City Council approved an amendment to the
Dallas City Code, which purports to regulate credit access businesses that operate

1

The CSO Act is located in various sections of the Texas Finance Code comprising the codified
statutes of two separate state bills: H.B 2592, Act of May 26, 2011, H.B. 2592, 82d Leg., R.S.
(codified in part as new Tex. Fin. Code §§ 393.221 through 393.224), and H.B. 2594, Act of
May 29, 2011, H.B. 2594, 82d Leg., R. S. (codified in part as Tex. Fin. Code §§393.201 (c),
393.601 through 393.628, and various sections of Tex. Fin. Code ch. 14). For ease of reference,
copies of the applicable sections of the Finance Code are found at CR 347-97, and the "CSO
Act" consisting of H. B. 2592 and H.B. 2594 are found at CR 399-424.
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within the City of Dallas (the “Ordinance”).2 The Ordinance purports to regulate
the very same activity regulated by the Finance Code in the amended CSO Act.
Both the Ordinance and the amendments to the CSO Act had effective dates of
January 1, 2012. CR 344; 423. In July 2011, CSAT filed the underlying lawsuit
seeking a declaration that the Ordinance was preempted by state law and seeking
injunctive relief to prevent the future enforcement of the Ordinance, and TitleMax
and ACE intervened several months later.CR 6-14; 86-95. Before the January 1,
2012 effective date of the Ordinance, Appellants and the City voluntarily agreed to
temporarily suspend enforcement of the Ordinance against members of CSAT for a
limited time. In early March 2012, the City withdrew from that agreement and
warned CSAT that its members “may be subject to enforcement” under the
Ordinance on or after June 17, 2012. CR 485-87. Despite the City’s warning,
however, Appellants are not aware of any action by the City to enforce the
Ordinance.
Appellants and all credit access businesses within the City of Dallas remain
subject to enforcement of the Ordinance, although the City has failed to come
forward with any evidence of enforcement or attempted enforcement of the
Ordinance. CR 488.
2

Dallas, Tex., Ordinance No. 28287 (June 22, 2012) is codified in ch. 50, part. XI of the Revised
Code of Civil and Criminal Ordinances of the City of Dallas, Texas (Code §§50-144-151)
(effective January 1, 2012). See CR 281-344.
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ARGUMENT & AUTHORITIES
I.

Standard of Review
When a plea to the jurisdiction challenges the pleadings, the appellate court

is to determine whether the pleader has alleged facts that affirmatively demonstrate
the court’s jurisdiction to hear the cause. See, e.g., Texas Dep’t of Parks and
Wildlife v. Miranda, 133 S.W.3d 217, 226-27 (Tex. 2004). Pleadings are to be
liberally construed in favor of the plaintiffs, and the appellate court shall look to
the pleader’s intent.

Id.

If the pleadings do not contain sufficient facts to

affirmatively demonstrate the trial court’s jurisdiction but do not affirmatively
demonstrate incurable defects in jurisdiction, the issue is one of pleading
sufficiency and the plaintiffs should be afforded the opportunity to amend. Id. If,
however, the pleadings affirmatively negate the existence of jurisdiction, then a
plea to the jurisdiction may be granted without allowing plaintiff an opportunity to
amend. Id. When reviewing a plea to the jurisdiction in which the pleading
requirement has been met and evidence has been submitted to support the plea that
implicates the merits of the case, the court is required to take as true all evidence
favorable to the nonmovant. Miranda, 133 S.W.3d at 228.
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II.

The Trial Court Erred In Granting The City’s Plea To The Jurisdiction
Because It Had Subject-Matter Jurisdiction Under Controlling Texas
Supreme Court Precedent
In its plea to the jurisdiction, the City claimed that the trial court lacked

subject-matter jurisdiction to address the constitutionality of the Ordinance, citing
State v. Morales, 869 S.W.2d 941 (Tex. 1994). Specifically, the City argued that:
(a) Appellants had an adequate remedy at law (i.e., continue with business as usual
until the City might decide to enforce the Ordinance, then contest the Ordinance’s
constitutionality); and, in any event, (b) Appellants faced no cognizable risk of
harm to vested property rights. CR 228-472. The trial court granted the plea “in
all respects”, CR 510, even though the facts of this case render Morales inapposite,
and instead bring this case within the purview of City of Austin v. Austin City
Cemetery Ass’n, 28 S.W. 528 (Tex. 1894).
A.

The Trial Court Had Subject-Matter Jurisdiction Because
Appellants Had No Other Means of Challenging the Ordinance

As a general rule, the aid of a court of equity cannot be invoked to enjoin
criminal prosecutions. There are, however, exceptions to this general rule. In City
of Austin, for example, the Texas Supreme Court recognized “the general principle
that equity will grant relief when there is not a plain, adequate, and complete
remedy at law.” City of Austin, 28 S.W. at 336. There, the usual remedy at law—
contesting constitutionality of the ordinance in a criminal proceeding after
enforcement of an ordinance—was not available because the circumstances were
APPELLANTS’ BRIEF
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such that the parties who would challenge the ordinance, local cemeteries, were
unable to take actions that would result in criminal prosecution and lead to a
challenge in criminal court. In that instance, the ordinance was enforceable against
both the cemeteries and their potential customers, which scared away potential
customers, and without customers, the cemeteries could not violate the ordinance.
Without a violation, there was no criminal enforcement or proceedings in criminal
court through which the constitutionality of the ordinance could be challenged.
See id. at 337-38. The court noted, however, that even though the ordinance was
not being enforced against the cemetery, “[a]s long as the ordinance remains
undisturbed it acts in terrorem, and practically accomplishes a prohibition against
[the proscribed acts].” Id. The court then concluded that Texas civil courts had
equity jurisdiction to provide the plaintiff with an avenue for challenging the
ordinance where no avenue in the criminal courts existed. To deny a remedy in a
court of equity in such a case would be “to disregard the fundamental principle
upon which such courts are established.” Id. at 337.
As in City of Austin, Appellants have been unable to challenge the
Ordinance in the criminal courts, precisely because the City has opted not to
enforce the Ordinance. Although the Ordinance was effective January 1, 2012, CR
344, the City initially agreed to suspend enforcement against the members of
CSAT.

The City later withdrew from that agreement, and expressly notified

APPELLANTS’ BRIEF

Page 5

Appellants that the Ordinance could be enforced against Appellants and any other
credit access business at any time after the agreed-upon notice period expired. CR
487. Despite this warning of impending enforcement, there is no evidence that the
City has made any effort to enforce the Ordinance against the Appellants or other
similar businesses. CR 488. Without actual enforcement, neither Appellants nor
other credit access businesses have the ability to challenge the Ordinance in the
criminal courts, even though the threat of enforcement remains. Thus, like the
cemeteries in the City of Austin case, Appellants and other similar businesses have
no ability to challenge the flawed Ordinance in criminal court.
Given the City’s lack of enforcement, coupled with the City’s credible
admonition of future enforcement, Appellants do not have an adequate remedy at
law, although the in terrorem effects of the Ordinance persist. The Court should,
therefore, hold that the trial court has subject-matter jurisdiction under City of
Austin.

To decline jurisdiction in a case like this effectively exempts any

municipality, at its choosing, from meaningful judicial oversight — municipalities
can get de facto enforcement by simply passing a flawed ordinance without ever
having to subject the ordinance to judicial review. Courts of equity have long
granted relief in such “Catch-22” situations like this, where there is no plain,
adequate or complete remedy at law.
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B.

The Court Should Look to City of Austin, Not Morales

Rather than relying on City of Austin — a case with similar facts — the City
relies primarily on Morales, a case with dissimilar facts.

In Morales, a 5-4

decision from a sharply divided court, there was (a) no threat of enforcement of the
statute at issue, (b) no cognizable harm to the plaintiffs apart from the possibility of
enforcement of the statute, and (c) no compliance by the targeted population,
which reflected no in terrorem effect of the statute. See Morales, 869 S.W.2d at
943 and n. 6. At best, the Morales plaintiffs identified a variety of hypothetical
harms that they might have suffered under the statute, even without enforcement of
the statute, but the court concluded that such hypothetical harms did not amount to
actual harm that needed to be remedied. See id. As a result, the Morales court
never reached the question of whether the usual channel—defense against a
criminal prosecution—was an adequate remedy. As the court stated, “[i]n this
most abstract of context from which to decipher constitutional mandates, equity
jurisdiction is plainly lacking.” Id. at 946.
Unlike the plaintiffs in Morales, however, Appellants here have alleged and
are suffering actual economic harm to their businesses as a result of the Ordinance,
not some abstract or hypothetical harm. CR 209-26, at 218. Unlike the statute in
Morales, which had a long history of non-enforcement coupled with no
expectation of future enforcement, the ordinance here could be enforced at any

APPELLANTS’ BRIEF

Page 7

time, particularly in light of the City’s withdrawal from the non-enforcement
agreement and express threat of enforcement. CR 488-89. That credible threat of
enforcement creates an “in terrorem effect” that was absent in Morales, but was a
key factor underlying the City of Austin decision. See Morales, 869 S.W.2d at 944
n.7.
While the facts of this case differ in some respects from those in City of
Austin, those factual differences are immaterial and its core principles should
nevertheless apply here.

The City, however, argued below that, because the

Ordinance does not apply to both the credit access businesses and their potential
customers, as was the case in City of Austin, then City of Austin does not apply.
CR 492. But the City of Austin holding should not be read so narrowly, because
that case focused on the application of the general rule of equity, which will grant
relief when there is no plain, adequate, or complete remedy at law. See City of
Austin at 336. Put differently, the source of a party’s inability to challenge an
ordinance should not drive the subject-matter-jurisdiction determination when
there is no other adequate remedy at law—instead, it is the party’s inability itself
that is important.
Similarly, the City argued below that this case is distinguishable from City of
Austin because the Appellants, unlike the cemeteries, could elect to violate the
Ordinance, which presumably would spawn an enforcement action and a resulting

APPELLANTS’ BRIEF

Page 8

criminal proceeding. CR 492. But again, this is an immaterial distinction. After
all, violations of the Ordinance, by themselves and without a corresponding
enforcement action by the City, would never result in criminal proceedings through
which the flawed Ordinance could be challenged. And, in any event, the economic
uncertainties and potentially fatal effects of a business’s decision to violate the
Ordinance render that an unrealistic “choice” for any business. Appellants (and
presumably other affected businesses) have, out of economic necessity, made
significant efforts to comply with the Ordinance to avoid the hefty fines that could
be imposed and that, if the Ordinance were ignored, could easily grow so large that
they could cause economic ruin. CR 488-89. Section 50-146 of the Ordinance
imposes a fine of $500 imposed per violation, per “day or portion of a day during
which a violation is committed, permitted, or continued.”

CR 340-41.

If

TitleMax, for example, were to ignore the Ordinance, it could face ongoing,
accumulating fines of $500 for each loan, for each of its customers at each of its
more than thirty locations in the City of Dallas, with an additional $500 fine being
imposed each new day of each loan for each customer. Depending on how long
the City decides to wait before attempting to enforce the Ordinance—a decision
over which the targeted businesses have no control—such fines could quickly
escalate and reach such proportions that they could spell economic ruin. CR 48889. As a result, the Ordinance, coupled with the uncertainty created by the City’s
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lack of enforcement, presents each affected business with a true dilemma: either
attempt to comply with the flawed Ordinance and suffer its on-going negative
business consequences and forgoing any opportunity for judicial review before a
criminal court, or attempt to create an opportunity for judicial review through a
“business-as-usual-and-let’s-see-what-happens” option, which could result in
potentially ruinous fines before the City elects to enforce the Ordinance.
While the City contends that the Appellants’ economically-reasonable
efforts to comply with the Ordinance should render City of Austin inapplicable
here, the reverse is true. Appellants’ efforts to comply with the flawed Ordinance
demonstrate the strong in terrorem effect of the Ordinance, which was a key point
underlying the City of Austin decision. Indeed, this was a point that distinguishes
the Morales case, where there was no actual in terrorem effect because the statute
at issue had a long history of non-enforcement, with no threat of future
enforcement. And, in any event, the efforts of these Appellants to comply with the
Ordinance cannot be taken as evidence that all affected businesses are complying
with the Ordinance, thus somehow thwarting the City’s enforcement efforts.
Simply put, there is no evidence that the City has even attempted to enforce the
Ordinance, and by avoiding enforcement, the City has unilaterally rendered the
Ordinance judicially unreviewable should this Court adopt the City’s arguments
under Morales.
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Ultimately, while the Morales court went on to discuss other exceptions to
the rule that jurisdiction generally cannot be invoked in courts of equity to enjoin
criminal prosecutions, it is notable that Morales specifically discussed City of
Austin and did not overrule or modify the holding in Austin. In fact, the Morales
court specifically distinguished Austin, noting that the statute in Morales generated
no in terrorem effect, a fact that was important in the Austin case. See Morales,
869 S.W.2d at 951, n. 7. Thus, Austin remains good law and is controlling under
the circumstances presented in this case.
C.

Even If Morales Were to Apply, the Trial Court Erred in
Granting the City’s Plea to the Jurisdiction Because Vested
Property Rights Are at Issue

As Morales acknowledges, courts of equity can also enjoin the enforcement
of a criminal law if it is alleged to be unconstitutional and its enforcement will
result in injury to a vested property right. See, e.g., Morales at 946. The kinds of
property rights that may serve as a basis for equitable intervention are broad. As
acknowledged by the City, “[a] person’s property interests include actual
ownership of real estate, chattels, and money.” Stratton v. Austin Indep. Sch. Dist.,
8 S.W.3d 26, 29 (Tex. App.—Austin 1999, no pet.) (citing Bd. of Regents of State
Colleges v. Roth, 408 U.S. 564, 572 (1972)). “The term ‘property right’ refers to
any type of right to specific property, whether tangible or intangible.” Mr. W.
Fireworks, Inc. v. Comal County, No. 03-06-00638-CV, 2010 Tex. App. LEXIS
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2384, at *20-21 (Tex. App.—Austin Mar. 31, 2010, no pet.) (citing Black’s Law
Dictionary 1437 (9th ed. 2009)). Even if Morales were to be applied in this case,
the unduly and improperly restrictive provisions of the Ordinance affect
Appellants’ vested property rights, thereby providing a basis for subject-matter
jurisdiction.
The vested property rights that are subject to potentially irreparable harm are
key components of the Appellants’ credit access businesses.

Such property

includes the business plans, existing customer lists and loan portfolios, forms,
websites, and business methods—all of the tangible and intangible assets that
allow these businesses to operate and could be the subject of a franchise
agreement. CR 215-18. See also, Smith v. Decker, 312 S.W.2d 632, 634 (Tex.
1958) (“Appellants having a vested property right in making a living . . . and being
prevented from performing their business otherwise lawful but for the statute in
question, we believe that we are permitted . . . to order the issuance of the
injunction.”) (emphasis added); see also Brazosport Sav. & Loan Ass’n v.
American Sav. & Loan Ass’n, 342 S.W.2d 747, 750 (Tex. 1961) (franchises long
recognized as property and described as vested rights). Appellants contend that the
Ordinance, with its various limits and restrictions that contravene what has been
allowed by the Texas legislature, effectively destroys the value of this tangible and
intangible property, and threatens to irreparably harm those businesses. See, e.g.,
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TEX. FIN. CODE § 393.602(b) (“A credit access business may assess fees for its
services as agreed to between the parties.”). For TitleMax, in particular, whose
business consists of arranging larger loans taken against higher-value collateral
(i.e., cars) over periods of months, rather than days or weeks, the restrictions have
virtually destroyed its ability to operate its business model. CR 215-18. Likewise,
the restrictions adversely affect the other Appellants’ vested property rights,
including the business plans, existing customer list and loan portfolios, forms,
websites, and business methods, which, as noted above, are all of the tangible and
intangible assets that typically make up a franchise and allow these businesses “to
make a living.” CR 215-18. The Ordinance’s restrictions on the amount that can
be borrowed and the number of renewals will prevent TitleMax and the other
Appellants from arranging loans offering their current terms, thereby threatening to
cause irreparable harm. CR 17-18.
The City has argued that Appellants have no protectable vested property
rights, citing several cases for the proposition that “property owners do not have a
constitutionally protected right to use property in a certain way, without
restriction.” CR 246. The City’s reliance on real property cases, however, is
misplaced. The property interests at issue here do not involve real property or the
particular use to which any real property might be put, and as such, those cases are
inapplicable. Rather, Appellants contend that the Ordinance irreparably harms the
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value of the personal property used to operate the Appellants’ businesses, which is
sufficient to meet the “vested property interests” element under Morales.
The City also argues that Appellants have admitted in their Petition that
there is no injury to a vested property right, which is incorrect. Instead, Appellants
stated that: “[B]ecause the Ordinance is a civil statute–and not a criminal statute –
[Appellants] are not claiming an injury to any vested property rights.” CR 213,
210.

Because Appellants originally denied that the Ordinance was penal,

Appellants concluded that there was no need to argue about injuries to vested
property rights. Regardless, at the same time, the Petition alleges a litany of harm
to Appellants' properties, which reflects harm to vested property rights under Texas
law. CR 218; see also, e.g., Texas Dep’t of Parks and Wildlife v. Miranda, 133
S.W.3d 217, 226-27 (Tex. 2004) (pleadings are to be construed liberally in favor of
the plaintiffs); Tex. Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 446
(Tex. 1993) (same).
III.

The City is Not Immune From Suit Given The Statutory Waiver For
Proceedings Involving the Validity of a Municipal Ordinance
The City argued below that it is immune from suit, and the trial court

apparently agreed when it granted the plea to the jurisdiction “in all respects.” CR
510. In determining whether the City has waived sovereign immunity, courts must
look to the source of that waiver. See, e.g., Kerrville State Hosp.l v. Clark, 923
S.W.2d 582, 584 (Tex. 1996) (holding that the court “must look to the terms of the
APPELLANTS’ BRIEF
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[Act at issue] to determine the scope of its waiver.”).

In this instance, the

Appellants are seeking a declaration through the Uniform Declaratory Judgment
Act that the Ordinance is invalid, and this Act contains an express waiver of
immunity “[i]n any proceeding that involves the validity of a municipal ordinance
or franchise.” TEX. CIV. PRAC. & REM. CODE § 37.006(b); see also El Paso v.
Heinrich, 284 S.W.3d 366, 373 n.6 (Tex. 2009); Wichita Falls State Hosp. v.
Taylor, 106 S.W.3d 692, 697-98 (Tex. 2003) (“[I]f the Legislature requires that the
State be joined in a lawsuit for which immunity would otherwise attach, the
Legislature has intentionally waived the State’s sovereign immunity.”). The City
has recognized this, noting in its plea below that “[t]he Texas Supreme Court held
that the only waiver of immunity from suit for a municipality under the
[Declaratory Judgment Act] is when the validity of a municipal ordinance or
franchise is challenged.” CR 250.
Here, the Appellants have pleaded sufficient facts to demonstrate that this
case falls within the scope of the waiver provided by the Declaratory Judgment
Act. Specifically, the Appellants’ Third Amended Petition sets out the background
facts regarding the CSO Act and the Ordinance, and specifically alleges that (a) the
Ordinance in its entirety is preempted and unenforceable because it conflicts with
the CSO Act, (b) that the Ordinance’s credit restrictions are preempted and
unenforceable because they conflict with § 393.602 (b) of the amended CSO Act,
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and (c) Appellant TitleMax seeks a declaratory judgment that the Ordinance and
the Credit restrictions are preempted and unenforceable because they conflict with
the CSO Act as an amount to a virtual prohibition against TitleMax’s business
operations in the City of Dallas. CR 209-20.
In addition, the merits of this case are not relevant to the question of whether
this Court has subject-matter jurisdiction. As the City recognizes, “[t]he purpose
of the plea is not to force the [Appellants] to preview their case on the merits, but
to establish a reason why the merits of the [Appellants’] claims should never be
reached.” CR 238; see also, e.g., Bland Indep. Sch. Dist. v. Blue, 34 S.W.3d 547,
554 (Tex. 2000).

As a result, the Court need not look beyond the factual

allegations demonstrating that this case falls within the scope of the waiver
provision contained in the Declaratory Judgment Act.
Furthermore, the City argued below that it is also immune from any claim
for attorneys’ fees. CR 258. As explained above, however, the Texas legislature
waived immunity for the City in the Uniform Declaratory Judgments Act, §
37.006(b), and that same act provides for recovery of attorneys’ fees. See TEX.
CIV. PRAC. & REM. CODE § 37.009 (“In any proceeding under this chapter, the
court may award costs and reasonable and necessary attorney’s fees as are
equitable and just.”). As a result, the trial court erred in granting the plea to the
jurisdiction on this issue.
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IV.

CSAT Has Organizational Standing To Sue On Behalf Of Its Members
CSAT has organizational standing to challenge the Ordinance on behalf of

its members. CR 210. “An association has standing to sue on behalf of its
members when (a) its members would otherwise have standing to sue in their own
right; (b) the interests it seeks to protect are germane to the organization's purpose;
and (c) neither the claim asserted nor the relief requested requires the participation
of individual members in the lawsuit.” Texas Ass’n of Business v. Texas Air
Control Bd., 852 S.W.2d 440, 447 (Tex. 1993) (citation and quotation marks
omitted).
As set forth above in Sections II (A)-(C), each of the CSAT members has
standing to sue because the City, although it has threatened prosecution, has
effectively chosen not to enforce the Ordinance, thus leaving Appellants with no
opportunity to challenge the Ordinance in the criminal courts. In addition, the
interests CSAT seeks to protect in this suit are germane to the organization’s
purpose (i.e., to protect the financial choice based on informed decision-making
and personal responsibility for Texas consumers) and neither the claims asserted
nor the relief requested require the participation of all individual members in this
lawsuit. Indeed, the claims are based on the conflicting language and requirements
of the Texas Finance Code and the local ordinance, and not on the actions of the
individual members of CSAT. Put differently, the legal and factual bases of the
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statutory arguments in this matter do not depend on the circumstances of any one
member, so CSAT may continue to assert those claims.
PRAYER
For the foregoing reasons, Appellants respectfully request that the Court of
Appeals reverse the order of the trial court that granted the City’s plea to the
jurisdiction and remand the case for further proceedings.

Appellants further

request all additional relief to which they may be entitled, including the recovery
of their costs.
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AN ACT
relating to notice and disclosure requirements for certain credit
services organizations rega r ding charges and consumer , borrowi n g;
providing an administrative
penalty.
,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS :
SECTION 1.

Chapter 393 ,

Finance Code,

is amended by adding

Subchapter C-l to read as follows:

SUBCHAPTER C- l.

NOTICE AND DISCLOSURE REQUIREMENTS FOR CERTAIN
CREDIT SERVICES ORGANIZATIONS

Sec. 393 . 221 .

(1)

DEFINITIONS.

In this subchapter:

"Credit access business " means a credit services

organization' that obtains for a consumer or assist.s a consumer in

obtaining an extension of consumer credit in the form of a deferred

presentme n t transact{on or a motor vehicle title loan .
(2)

' ''Deferred ' presentment transaction " has the meaning

assigned by Section 34 1 .001.
definition

does

installment.
(3)

not

For purposes of t h is chapter , this

preclude

repayment

in

more

than

one

The te r m is also refer r ed to as a p a yday loan .
"Motor vehicle

title loan "

or

"auto title loan "

means a loan in which an u n encumbe r ed motor vehicle is give n as
. security

for

the

loan.

The

term

Page - 1 -

does

not

include

a . retail
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installment transaction under Chapter 348 or another loan made to
finance the purchase . of a motor vehicle.
Sec. 393.222.

POSTING OF FEE SCHEDULE ;

NOT I CES.

(al

A

credit access business shall post , in a conspicuous . location in an

area of the business accessible to consumers and on any Internet
website , including a social media site, maintained by the. credit
access business:
(1)

a schedule of all fees to be charged for services

performed by the credit access business in connection with deferred
presentment

transactions

and

motor

vehicle

title

loans ,

as

applicable ;

(2")
Consumer

a notice of the name and address of the Office of

Credit. Commissioner

and

the

telephone

number

of

the

office's consumer helpline; and
(3)

a notice that reads as follows:

"An advance of money obtained through a payday loan or auto
title loan is not intended to meet long-term financial needs.

•

payday

loan

or

auto

title

loan

immediate short- term cash needs .
pay-ing

the

debt

in

full

should

only

be

used

to

A

meet

Refinancing the loan rather than

when due

will

require

the

payment

of

additional charges. "
(b)

The

Finance

Commission

of

Texas

may

adopt

rules

to

implement this section.

Se9 . 393 . 223 .
performing

services

CONSUMER TRANSACTION INFORMATION.
described

by

Section

393.221 {.1 ).,

(a)
a

Before
credit
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access business must provide to a consumer a disclosure adopted by
rule

of

the

Finance

Commission

of

Texas

that

discloses

the

following i n a form prescribed by the commission:
(1)

the interest, fees, and annual percentage rates, as

applicable, to be charged on a deferred presentment transaction or
on a motor vehicle title loan ,

as applicable ,

in comparison to

interest , fees, and annual percentage rates to be charged on othe r
alternative forms of consumer debt;
the amount of accumulated fees

(2)

a

consumer would

incur by renewing or refinancing a deferred presentment transaction
or motor vehicle title loan that remains outstanding for a period
of two weeks , one month , two months, and three months ; and
information

(3)

regarding

the

typical

pa ttern

of

repayment of deferred presentment t r ansactions and motor vehicle
title loans .

(b)

If a credit access business obtains or assists a consumer

,

in obtai ning a motor veh icl e title loan , the credit access business

•

shall provide to the consumer a notice warning the consumer that in
the event of default the consumer 'may be required to surrender
possession of the mo t or vehicle to the . lender or other person to
satisfy the consumer ' s outstanding obligations under the loan.
(c)

The

Finance Commission of Te xa s

shall adopt

rul e s

to

implement this section .

Se9. 393 . 224.
commissioner ,

ADMINISTRATIVE PENALTY.

in accordance

with

rules

The consumer credit

adopted by

the

Finance
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Commission of Te xas , ma y assess an administrative penalty against a
credit access business that knowingly and wilfully violates this
subchapte r or a rule adopted under this subchapt er i n the manner
provided by Subchapter F, Chapter 14 .
SECTION 2 .

Not withstanding Section 393 . 223(al , Finance Code ,

as added by this Act , a credit access business is not required to
comply with that section until the Finance Corrunission of Texas
prescribes the form required by that section.
SECTION 3 .

This Act takes effect January 1 , 2012 .

,
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President of the Senate

Speaker of the House

I certify that H.B. No. 2592 was passed by the House on May
12, 2011, by ·t he following vote:

Yeas 123, Nays 23, 2 present, not

voting ; and that the House concurred in Senate amendments to H.B.
No. 2592 on May 26 , 2011 , by the following vote:

Yeas 117 , Nays

28 , 2 present , not voting.

Chief Clerk of the House
I certify that H. B. No . 2592 was passed by the Senate , with

amendments , on May 23 , 2011, by the following vote:
1,

Yeas 29 , Nays

1 present , not voting.

Secretary of the Senate
APPROVED:

Date
'.

Governor
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