November 13, 2015

Natalia Luna Ashley, Executive Director
Texas Ethics Commission
P.O. Box 12070
Austin, Texas 78711-2070,
Via Email: public_comment@ethics.state.tx.us
RE: House Bill 1295 (Government Code Section 2252.908) Proposed Rules – 1 TAC §§
46.1, 46.3, and 46.5, Disclosure of Interested Parties
Dear Ms. Luna Ashley:
Thank you for the opportunity to comment on the proposed rules and for the open process that
preceded the publication of the rules. We are writing on behalf of the Texas Municipal
League (TML) and the Texas Association of School Boards (TASB). TML is a non-profit
association of over 1,100 incorporated Texas cities. TML provides legislative, legal, and
educational services to its members. TASB is a voluntary non-profit association that has all
1,029 public school boards in Texas as members. TASB provides legislative, legal,
educational, and other services to the approximately 7,000 locally elected public school
trustees and their districts.
Representative Capriglione, author of House Bill 1295, explained to the Commission in an
August 7, 2015, letter that “there was no intention to make the process an excessive
administrative burden for local government entities.” The Commission’s proposed rules help
accomplish this goal (1) by clarifying that a governmental entity is not a “business entity”;
and (2) by providing that a contract does not require an action or vote by the governing body
of a governmental entity if there has been a sufficient delegation of power to an employee of
the governmental entity.
While we applaud your efforts to minimize the burden on governmental entities, we believe a
secondary goal should be kept in mind. House Bill 1295 should not be implemented in a way
that unnecessarily discourages business entities from conducting business with government
entities via contract. The disclosure by a business entity “is made under oath and under
penalty of perjury.” Thus, it is imperative that any ambiguities in the implementation process
be addressed. With these two goals in mind, we offer these comments.

The proposed rules are silent as to our main concerns, which are the consequences if a
business entity either fails to submit a disclosure or fails to submit a complete/accurate
disclosure. We urge the Commission to make clear that such failures: (1) do not impact the
authority of a governmental entity to contract with a business entity; and (2) do not impact the
validity of a contract.
In addition, we request the Commission to consider the following:
•
•

•
•

•
•
•
•
•

•

1

The rules should clarify that a business entity is not required to file a disclosure form
when there is no “interested party.” The form adopted on October 5, 2015, may be
misinterpreted to provide otherwise.
1 TAC § 46.1(c): The rules should clarify what it means for a governing body to
“participate in the selection of the business entity.” For instance, does this refer to
mere deliberation about a business entity? What about agreements such as utility
service contracts? Oftentimes, a city council will approve a template agreement that
must be executed between the city and all utility customers. The execution of that
type of agreement should fall under § 46.1(c).
1 TAC § 46.3: The rules should clarify that the definitions in 1 TAC Chapter 46 are
only for purposes of Chapter 46.
1 TAC § 46.3(b): So as to avoid any expansion of the term “business entity” as
defined in Government Code Section 2252.908(a)(1), this rule should be amended as
follows: “‘Business entity’ includes means an entity through which business is
conducted with a governmental entity or state agency, regardless of whether the entity
is a for-profit or nonprofit entity. The term does not include a governmental entity or
state agency.” The rules should clarify what it means to conduct business with a
governmental entity. 1
1 TAC § 46.3(c): The term “controlling interest” should be defined to include only
those persons holding more than a 50 percent ownership interest in a business entity.
1 TAC § 46.3(d)-(e): The phrase “actively participates” should be defined.
1 TAC § 46.3(e): The phrase “for purposes of this rule” should be deleted, and the
term “employee” should be defined as a person for whom a business entity deducts
employment taxes.
1 TAC § 46.5(a): The term “place of business” should be defined.
1 TAC 46.5(a)(4): This rule should clarify that an identification number must only be
provided if such a number actually exists. Not all governmental entities track or
identify contracts via a numbering system. Moreover, Government Code Section
2252.908 does not require the creation of such a system.
1 TAC 46.5(d): Business entities and intermediaries should be given the opportunity
to protect any proprietary or confidential information prior to having the disclosure
form posted on the Commission’s website.

Governmental entities enter into a large variety of contracts. While the discussion has primarily focused on
contracts with vendors who provide goods and services to governmental entities, House Bill 1295’s disclosure
requirement could be misinterpreted to reach far beyond vendors. For instance, cities and business entities enter
into land use development agreements, utility service agreements, agreements for the dedication of public
facilities (such as roads and parkland), and agreements to provide services in lieu of annexation. See, e.g., TEX.
LOC. GOV’T CODE §§ 43.0563, 212.172, 552.001. Does this constitute conducting business with a city?

TML and TASB respectfully request that the Commission consider these comments when
adopting rules to implement Government Code Section 2252.908. Please contact us if we
may be of assistance.
Sincerely,
/s/ Christy Drake-Adams

/s/ Joy Baskin

Christy Drake-Adams
TML Legal Counsel

Joy Baskin
Director of TASB Legal Services
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Natalia:
Thank you for the opportunity to comment on the draft rules and form related to House Bill
1295. We appreciate the open process. On behalf of the Texas Municipal League (TML) and
Texas Association of School Boards (TASB), we submit the following comments.
Notwithstanding the complex logistics of the bill, the provision that most concerns local
governmental entities is Section 2252.908(d). That provision states that: “A governmental
entity or state agency may not enter into a contract described by Subsection (b) with a
business entity unless the business entity, in accordance with this section and rules adopted
under this section, submits a disclosure of interested parties to the governmental entity or
state agency at the time the business entity submits the signed contract to the governmental
entity or state agency.”
TML submitted a previous comment relating to the concern with the above provision. The
question remains: What are the consequences if a vendor fails to submit the disclosure?
That submission is completely beyond the control of the governmental entity. In that
scenario, is the governmental entity absolutely barred from entering into a contract with that
vendor? We submit that government operations might just come to a screeching halt if that
is the case. We urge the commission to make clear that the failure of a vendor to comply
with the law does not affect the authority of a governmental entity to contract with that
vendor. In the alternative, that may be a legislative change that will be requested next
session.
Attached, please find additional proposed revisions. The following comments serve to both
further explain some of those proposed revisions and highlight issues that need additional
clarification:
1. Requiring that a business entity file a disclosure form when there is no interested
party goes beyond the scope of House Bill 1295’s requirements and imposes
administrative burdens on local governmental entities by significantly increasing the
number of notifications the entity will have to file with the commission.
2. A business entity may have multiple places of business. We recommend the
commission either define the term to limit this information to a single physical
location or replace it with “registered agent.”

3. Not all governmental entities have a formal system of tracking or identifying
contracts. The requirement that a business entity provide an identification number
should be qualified to clarify that this is only required if the number actually exists.
4. To avoid any argument about whether § 46.3(d)(1)-(3) modifies all persons who
actively participate in the facilitation of a contract, we recommend that the term
“actively participates” be a separately-defined term.
5. The term “employee” has many meanings under the law. Moreover, the classification
of a person as an employee is often a highly-contested issue. We propose that the
term be defined in the rules. We further propose that the term be defined as a
person for which a business deducts employment taxes.
6. Please clarify that there will be no charge to local governmental entities to “notify the
commission, in an electronic format” of the receipt of a Disclosure of Interested
Parties form and certification of filing as contemplated in §46.5(c).
7. We believe that the identification of an interested party and nature of that interest
may, in some circumstances, constitute proprietary or confidential information. For
instance, an intermediary may assert its clients are proprietary or confidential
information. Cf., e.g, Tex. Atty. Gen. OR2015-10285, OR2014-21667. We urge the
commission to include procedures in the rules that will allow business entities and
intermediaries the opportunity to protect any proprietary or confidential information
prior to posting the disclosure forms on the commission’s website.
Of course, vendors will have more expertise in their own operations, and will hopefully
comment during the formal comment period.
Please contact us with questions or if we can be of assistance to the commission as it moves
forward. Again, thank you for your consideration.
Sincerely,
Christy Drake-Adams
Legal Counsel
Texas Municipal League
1821 Rutherford Lane, Suite 400
Austin, Texas 78754
(512) 231-7400
(512) 231-7490 (fax)
christy@tml.org
www.tml.org

Please be advised that the information in this e-mail is provided for informational purposes
only. Neither this communication, nor any other communication with the Texas Municipal
League (TML), creates an attorney-client relationship between the TML legal department or
its attorneys and you or your city or any third party. Once received by a city official, this
communication may be subject to public release. Every city official and employee should
consult with local legal counsel to ensure that any information or documents comply with
current law and the particular facts of each situation.  
From: Patti Shannon [mailto:Patti.Shannon@ethics.state.tx.us]
Sent: Tuesday, September 15, 2015 9:32 AM
To: sabbott@abhr.com; rrobichaux@babc.com; Don Lee; jwhitney@deloitte.com;
christopher.burnett@glo.texas.gov; julie.masek@glo.texas.gov; lance.white@glo.texas.gov;
glaserm@gtlaw.com; katy.aldredge@house.state.tx.us; chris.young@lgbs.com; clint.magee@lgbs.com;
revlynn.lawson@lgbs.com; kvickers@lockelord.com; nancy.bukar@sodexo.com;
mmendez@tarrantcounty.com; sedora.jefferson@tasb.org; Christy Drake-Adams; Scott Houston;
deece.eckstein@traviscountytx.gov
Cc: Natalia Ashley
Subject: House Bill 1295: Draft Rules and Form
Good morning,
You are receiving this email because you expressed interest in commenting on the draft rules and form that a
subcommittee of the Texas Ethics Commission has been working on related to House Bill 1295, passed by the
84th Legislative Session. Attached are the draft rules and form. Here is a link to HB 1295:
http://www.capitol.state.tx.us/tlodocs/84R/billtext/pdf/HB01295F.pdf#navpanes=0
Comments for the subcommittee's consideration should be submitted by Monday September 21,
2015.   The subcommittee will consider comments before it presents draft rules and form to the full Texas Ethics
Commission.
I am sending this email on Executive Director Natalia Luna Ashley's behalf. We welcome any comments you
may have; please direct them to Ms. Ashley at natalia.ashley@ethics.state.tx.us.

Sincerely,

Patti
Patti Shannon, Legal Assistant III
Texas Ethics Commission
P.O. Box 12070 (78711-2070) or
201 E. 14th Street
Sam Houston Bldg - 10th Floor
Austin, TX 78701
Tel: 512-463-5800
Fax: 512-463-5777
Email: patti.shannon@ethics.state.tx.us

